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(Testimony of Herman H. Larson.) 

Q. During the greater part of your service as a 
Master of occan-going vessels, what service were 
you in? 

A. The Oriental Service principally. 

Q. Principally Oriental. Between the Pacific 
Coast and A. The Far Hast. 

Q. Japan? The Far East. Are you familiar 
with the liberty-type vessel ? A WON, sine 


@. Have you commanded liberty vessels? 

| ¥ eS SIT, 

@. Are you familiar, Captain, with the duties of 
the licensed officers on American vessels 2 


A. Yes, sir. 
Q. Particularly, the duties of a second assistant 
engineer ? 


A. I believe—I believe I know the duties of a 
second engineer. 

Q. What duty, if any, does he have with respect 
to the vessel, her cargo, and the crew, outside of 
his immediate four hours of duty in the engine 
room ? 

A. Well, it is usually accepted that as the li- 
censed officer his duty is at all times on board the 
vessel to see that the interest of the owner, the ves- 
Sel itself, is [319] protected, not alone in the han- 
dling of the cargo or the vessel itself by the person- 
nel—the crew, in other words, as well. 

Q. Well, would those duties extend to members 
of the crew not in the engine room department ? 

A. When the oceasion requires it it does. If you 
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will permit me I would like to qualify that by say- 
ing 

Q. Yes? 

A. -——that when you speak of a licensed man 
you have done accepted him to be of a little supe- 
rior quality than you would find among the unli- 
censed in the effect that he has had the experience 
more so than the unlicensed and, therefore, he 
would be better qualified to look after the interests 
of the personnel. 

Q. Now, if a second assistant engineer should 
see a member of the steward’s department doing 
some negligent act or something in a negligent man- 
ner that might result in injury to that man does 
the second assistant have any duty? 

A. I believe it is his duty to caution him, to 
warn him, to try to prevent him from doing any- 
thing that would ineur an accident. 

Q. Now, what would your opinion be in the 
event this negligent act were apt to result in injury 
to someone other than the man that is performing 
the negligent act? 

A. It would be the very same. I believe it would 
be [820] his duty not alone as an officer but as a 
humane act to try and prevent it by cautioning the 
man. 

Q. What, in your experience, has been the prac- 
tice in that regard, Captain; that is, what have you 
observed as to what the second assistant engineer 
actually does in that situation? 

A. Well, in any situation where there is apt to 
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be an injury or an accident to any member of the 
erew whether it is an officer or an unlicensed mem- 
ber of the crew, merely that he is in a position to 
observe where an accident might occur, it is up to 
him to try to prevent it as a humane act, not alone 
as an officer. 

Q. Well, I was trying to get away from what 
you—the matter of his duty rather than what the 
actual practice is. Do they do it on the ships today? 

A. Well, yes, they do. I might state it this way 
that T have seen where the engine erew with the 
second assistant as well as the third assistant have 
been taking oil on board the ship such as Iuhe oil, 
particularly, where drums are being taken on board 
and being handled and there is where accidents 
might happen unless precaution is used because 
these oil drums are very heavy. And, in handling 
these the engineer that works with the oilers and 
the wipers as the case may be, it is up to him to 
see that no accidents occur by cautioning the unli- 
censed personnel [321] in handling these heavy 
drums. And, I have seen that on many occasions. 

The Court: Of course, that is during duty tours? 

The Witness: That’s during duty. 

Mr. Krause: That’s the case of where he has the 
men under his command. 

The Witness: That’s correct. 

Q. (By Mr. Krause): Well, we are concerned 
with the case of men who are not under the Engi- 
neer’s command such as members of the steward’s 
department. 
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A. Well, merely the fact that he is an officer in 
itself would qualify him or should qualify him as a 
man of more, better experience, and for that reason 
he would be—it would be his duty to see that the 
unlicensed personnel or anyone else would not sub- 
ject themselves to an accident. 

Q. Well, let’s get your views particularly with 
respect to this case here. Are you familiar with the 
ordinary pilot ladder in use on the liberty vessels? 

A. Yes, sir. 

Q. This one is described particularly as one 
with rope sides, oblong wood pieces in which the 
rounds are fastened, then the ropes pass around the 
oblong pieces in a groove and are seized above and 
below that piece of sideboard. A. Yes, sir. 

Q. Is that the ordinary type of pilot ladder? 

A. That’s the standard pilot ladder. 

Q. When it is resting against the side of the 
ship is there a place where a person can take hold 
of the sides rather than the rounds of the ladder 
itself ? 

A. Yes, sir. Between the oval wood pieces as 
you have described where the Manila rope is seized 
to there is space for hand holds. 

Q. Now, assuming this liberty vessel, the Au- 
gustin Daly, was anchored in the harbor of Sasebo 
where they had been discharging timber and creo- 
soted pilings until about 10:30 on the evening of 
April 5th; that some of the members of the crew 
had been on liberty and had gone down the Jacob’s 
ladder, the same one that was involved in this acci- 
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dent, at about 6:00 P.M. in the evening and gone 
ashore in a launch provided by the vessel; they re- 
turned somewhere between 1:40 and 2:00 A.M.— 
12:40 and 1:00 A.M. on the morning of the 6th of 
April; the water was smooth, there were two flood- 
lights or cluster lights trained on the ladder itself 
and the steps of the ladder were visible to any per- 
son climbing the ladder, and this ladder, the Jacob’s 
ladder, was made fast to the boat deck and then 
ran down to somewhere near the water’s edge. Now, 
the crew returning from shore leave used that lad- 
der in going aboard a vessel. What can you say 
about whether or not that is a safe method for the 
crew to get aboard under [823] those cireum- 
stances ? 

A. Yes, I would say it is a safe method. And, it 
is common practice and has been for many years. 
In fact, as long as I have been Master I can’t re- 
eall where it has not been used. 

Q. Aside from being used for the crew in gvoing 
aboard and leaving the vessel, in what other cir- 
cumstances is the Jacoh’s ladder used ? 

A. Well, it is used when—upon entering a port 
particularly on the Pacific Coast or in many of the 
foreign ports. The port officials, immigration, cus- 
toms, and the Public Health Service boards the ves- 
sel by the pilot ladder. It is done right here in 
Portland. When the vessel enters the port of Port- 
Jand in many eases they anchor below Terminal 
Number Four awaiting the port officials before they 
can dock. They will only dock when they receive 
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permission from the port officials before quaran- 
tine—in other words, pratique is granted. 

Q. In connection with any work done aboard the 
vessel, is the pilot ladder regularly used? 

A. Yes, the pilot ladder is. 

Q. In what kind of work? 

A. Well, if a vessel is discharging timbers, 
those Jap squares, as we call them, bridge timbers, 
in other words, why they’re rafted and raft men 
have to get down [324] on these rafts and they go 
down on a pilot ladder. And, if they’re discharging 
cargo on barges the pilot ladder is also used. In 
other words, the stevedores, they enter the vessel 
and leave the vessel by the pilot ladder. 

Q. Is it necessary to work from staging over the 
side of these vessels at times? 

A. For the ship’s crew, yes. 

Q. What do they do over the side on the stag- 
ing? A. They chip and they paint. 

Q. How do they get from the deck of the vessel 
to the staging ? 

A. By use of a pilot ladder or Jacob’s ladder. 
Jacob’s ladder is principally used then. There is a 
difference between the Jacob’s ladder and a pilot 
ladder. A Jacob’s ladder has one—one line—one 
rope, generally a three-inch line and a rung is in- 
serted in the lay of the rope at regular intervals, 
regular steps. That is a Jacob’s ladder. A pilot lad- 
der is as you have described it previously two ropes 
with two rungs 
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Q. The Jacob’s ladder has only one round in it 
in the step then? A. That’s correct. 

Q. But do they sometimes use pilot and Jacob’s 
ladder interchangeably for this type of ladder that 
we are describing here. [325] 

A. Well, the Jacob’s ladder I have never seen 
used for the crew to 

Q. To board? 

A. to board the vessel, no. 

Q: All-right. That’s only 

A. I have never seen that. We at all times use 
the pilot ladder. 

Q. Captain, are there any rules aboard ship re- 
garding standing under ladders while other men are 
going up the ladder? 

A. Well, that is, you might say, an unwritten 
law that you gain by experience is not to stand un- 
der any objects above your head for fear that some 
accident may happen, whether it be a load of lum- 
ber or piece of machinery or human being or any- 
thing else. 

Q. Well, what is the usual practice aboard ship 
about men that are waiting to climb a ladder while 
another man is going up? 

A. Well, they’re being cautioned constantly 
against that. You will find that particularly with the 
ship’s crew when they’re working aloft which often- 
times they are and men below are being cautioned 
to keep from under. 

Q. Well, that is the instruction you give them. 
But, what do you observe as a general practice, do 
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men stand out from under or do they stand at [326] 
the foot of a ladder when other men are going up? 

A. Well, I would say this: men that are familiar 
with life and work aboard ship, very few, if any, 
that I can recall need to be told because their ex- 
perience tells them not to do that. 

Q. Now, is it a dangerous thing for a man to 
climb the pilot ladder with his hands encumbered 
particularly by having a bottle of whisky under the 
left arm and a bottle of whisky by the neck of the 
bottle in the right hand? 

A. Well, it is certainly dangerous and very 
dangerous for a man to attempt to climb it by the 
ladder when he hasn’t got his two hands free. 

Q. By the way, Captain, have you recently 
elimbed a pilot’s ladder? A. Oh, yes. Yes. 

Q. Would you tell the Court just how exhaust- 
ing it is to climb eighteen or twenty feet up a pilot 
ladder ? 

A. Well, I don’t know how to describe that any 
more than to say I am sixty-eight years old, going 
on sixty-nine, and I find no handicap in doing it. I 
have done it many, many times and can still do it. 

Q. Do you see men in ordinary good health puft- 
ing and out of breath when they have climbed eight- 
een feet up a pilot ladder? 

WOE don’t thinkese "627 | 

Q. Are you out of breath and puffing when you 
have climbed that far on a pilot ladder? 

A. I don’t find it any great exertion. 

Q. Now, when the second assistant engineer has 


Umited States of America oom 


(Testimony of Herman H. Larson.) 

been on shore leave and is in the launch that I 
described to you here before at the foot of this 
pilot’s ladder and a member of the steward’s de- 
partment is going up this ladder encumbered with 
two bottles of whisky as I have described, is there 
any duty on the second assistant engineer? 

Mr. Williams: Objected to, Your Honor. First of 
all, he has assumed a fact which is not an issue, the 
second assistant engineer being under the, he said, 
at the foot of the ladder. All of the testimony and 
all of the evidence is to the contrary. And, I feel 
that you cannot take a hypothetical like that and 
ask the witness based on no facts. 

The Court: Well, I agree with you on that. When 
one party’s position is stated as much as the posi- 
tion has been here and any evidence to the contrary 
of that would be contradictory of the party’s own 
case, I agree with you on that, to distinguish there 
not being any evidence, any particular state of the 
trial, if you understand what I mean. 

Mr. Williams: Yes. 

The Court: ‘Now, it may be a quarrel of words, 
too. So that there would not be any understanding, 
Mr. Krause, I would suggest that you give the wit-. 
ness the benefit of the doubt of the estimate of dis- 
tances from the ladder. 

Mr. Williams: I have a further objection, your 
Honor. Counsel does not state the existence of 
knowledge or lack of knowledge on the part of the 
second assistant engineer standing down there. I 
feel that the witness cannot make 
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The Court: The Court has already ruled on that. 

Mr. Williams: All right. 

The Court: If you will supply in your question 
the contention of knowledge, if any, that the libel- 
ant had, I think that will clear it up. 

Mr. Krause: Your Honor, I have been proceed- 
ing upon the theory that a man knows and sees 
what he ought to see. 

The Court: Well, has this witness been advised ? 
Of course, he has been here in the courtroom, L 
understand that, but I don’t think your record shows 
it as to what the situation was. 

Mr. Krause: Yes. As far as our position is 
concerned, it doesn’t make a particle of difference 
whether Farley saw this or not. It is a question of 
whether he ought to have seen it standing four or 
five feet from the ladder. And, we have the cases. 
I will cite your Honor the cases [329] on that and 
it is the same rule that we have in the state courts. 
A person 

The Court: I quite agree with you, Mr. Krause. 

Mr. Krause: Yes. 

The Court: But, I think the objection is tech- 
nical. 

Mr. Krause: I would like 

The Court: If you want to state for the record 
and let the record show that this witness has been 
sitting here in the courtroom and has heard all this 
testimony that has been produced, why, then, the 
record will show he knows what the factual situa- 
tion is. 
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Q. (By Mr. Krause): Captain, in my question 
TI said “standing at the foot of the ladder.”’ He 
was standing between four and five feet from the 
foot of the ladder and awaiting there for his turn 
to go up the ladder. Now, what, if any, duties does 
the second assistant have with respect to warning 
the man going up the ladder? 

Mr. Williams: Objected to, your Honor. It is 
the same facts. He has not—my understanding is 
that the Court has ruled that the witness must be 
given in the hypothetical the element either of 
notice or lack of it. I mean, whether he knows. 

The Court: Or the opportunity of whether or 
not he should have known. I agree with counsel 
that a person is charged with knowing what he 
should have seen, what [330] an ordinarily prudent 
person would have scen. 

Mr. Williams: Yes. 

The Court: On the other hand, I am not so sure 
if this witness knows what the attending circum- 
Stances are concerned. As far as the record is con- 
cerned this witness doesn’t know if it is daytime, 
nighttime, or what it is. 

Mr. Krause: I thought I had stated all that a 
little earlier, your Honor. 

The Court: If I am in error there, Mr. Krause, 
JI 


Myr. Krause: I may be back to a former witness. 
Mr. Williams: Your Honor, if I could just be 
heard before counsel asks the question, perhaps we 
can obviate this whole difficulty. It is our position 
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—I thought I understood the Court’s ruling on it, 
but maybe I am in error—that in order to enable 
this witness to answer a proper hypothetical he 
must be told whether the man in the launch has 
observed this man and, therefore, what his duty is 
or, in the alternative, what his duty is to observe 
him, one way or the other. 

The Court: I quite agree with you. After all, 
for all this witness may know the second engineer 
may have been engaged in some duty on the launch 
and he wouldn’t even have observed the man. I 
understand that. And, that is the reason why I 
think this hypothetical to this witness should in- 
elude the factual situation as contended by either 
[331] of the parties. And, I think it can obviously 
be, as far as the record is concerned, supplied if 
you will just let the record show that this witness 
has been here in the courtroom and has heard all 
the testimony that’s been going on here concerning 
this. 

Mr. Krause: Well, I have no objection to putting 
it that way. I would be afraid of it if counsel ob- 
jected to that kind of a question because we still 
don’t know what be heard. 

Mr. Williams: I am afraid 

The Court: Well, assume the facts have been 
testified to by—— 

Mr. Krause: Yes. 

Q. Well, Captain, have you been in the court- 
room while Mr. Farley was on the witness stand, 
John Farley, the Libelant? A. Yes, sir. 
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@. Were you able to hear his testimony ? 

A. I think I did, yes. 

@. You have in mind the facts as he gave them 
with respect to the Jaunch and the lights and the 
pilot ladder? 

A. Yes, I believe T understand the situation as 
it was given by Mr. Farley. 

Mr. Williams: Your Honor, if I may interject 
here a moment, this witness was not here the day 
before yesterday when Mr. Farley testified [332] 
coneerning it, unless I am mistaken. 

The Court: I think he was. 

The Witness: I was. 

Mr. Williams: Were you here the day before 
yesterday ? 

The Witness: Yes, sir. 

Mr. Williams: Oh. I am in error. 

The Court: Then, he testified that he was 

Mr. Williams: I thought he had heard a portion 
of his testimony but not that. 

Q. (By Mr. Krause): Now, based upon My. 
Farley’s statement as to the condition there and, in 
addition to that, that is what he testified to regard- 
ing the launch and the light and the ladder and 
his position with respect to the ladder, and assum- 
ing also that at that time a member of the steward’s 
department, the third cook, was going up the 
Jacoh’s ladder encumbered with the two bottles 
that I have described to you before, what, if any- 
thing—if any duty did Mr. Farley have? 

Mr. Williams: I will object, your Honor, on the 
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ground that there is no way of being able to ascer- 
tain what the witness knows about the testimony. 

The Court: Of what? 

Mr. Williams: How much he heard, what he 
heard, and what he did not hear of Mr. Farley’s 
testimony the day before yesterday. 

The Court: Well, he said he heard it all and 
[333] we have to accept his testimony. 

Mr. Williams: Very well, your Honor. But, I 
wish to object to it. 

The Court: You may answer the question. 

The Witness: As I recall, Mr. Farley stated in 
his testimony that he stood approximately four or 
five feet from the ladder; that he came from the 
after part of the launch and walked between the 
ship’s side and the launch up to the ladder when 
this third cook started going up the ladder. And 
I also recall that he said he did not observe the 
third cook having any packages in his hand. 

Mr. Krause: Yes. 

The Witness: Well, in my opinion Mr. Farley 
certainly should have noticed the man going up 
the ladder with packages in his hands and, there- 
fore, should have cautioned him—as an officer he 
should have cautioned him not to attempt that, that 
would create a hazard not alone for the man him- 
self but for anyone that was within a certain radius 
of that ladder as it later proved. 

Q. (By Mr. Krause): What is the obligation 
—assuming that a man is standing, whether he is 
a licensed officer or not, that he is standing within 
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four or five feet of the foot of a Jacob’s ladder 
eighteen to twenty feet high up to the main deck 
while another man is going up, what is the duty 
of any member of the crew under those cireum- 
stances? [334] 

A. First of all, speaking for myself, I certainly 
would not stand near the bottom of any ladder of 
aman going up and if he was going up I certainly 
would look up to observe what was happening 
above my head. And, if I was anywheres near 
where I saw a man at the bottom of a ladder where 
another man was on top of him I surely would 
caution him to step aside and get out of the radius 
where anything might happen. 

Q. Isa position four or five feet from the base 
of a Jacob’s—the lower end of a Jacob’s ladder a 
safe place to stand while another man is climbing 
the ladder? 

*& i don’t think so. 

Mr. Krause: You may cross-examine. 


The Court: I think we will interrupt and take 
ten minutes. 


(Recess taken.) 


Mr. Krause: With the Court’s permission, could 
we call Dr. Cohen who is here now and withdraw 
Captain Larson? Does counsel agree to that? 

The Court: Is that agreeable? 

Mr. Williams: Yes. 

The Court: All right. [335] 
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LAWRENCE J. COHEN 
produced as a witness on behalf of the Respondent, 
being first duly sworn by the Clerk, was examined, 
and testified as follows: 


Direct Examination 
Q. (By Mr. Krause): Will you state your name, 


please? A. Lawrence J. Cohen. 
Q. And, your profession ? 
A. Physician and surgeon. 
Q. You have a specialty, Doctor? 
A. Yes, sir, I have. 
@. What is it? A. Orthopedic surgery. 
Q. How long have you been practicing here in 


Portland? 

Mr. Williams: We will concede the expert qual- 
ifications of the witness. 

The Court: Is that satisfactory? If you wish to 
qualify your doctor 

Mr. Krause: Well, I would just like to ask the 
Doctor one or two questions about where he re- 
ceived his training. 

The Court: You may, sir. 

Q. (By Mr. Krause): How long have you been 
practicing your specialty in Portland? 

A. Since 1949. [336] 

Q. What preparations do you have for this spe- 
elalty ? 

A. Well, I graduated from the University of 
Maryland Medical School in 1934 and I had initial 
internship at the Sinai Hospital in Baltimore and 
in Johns Hopkins Hospital in Baltimore until 
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1937. From ’37 to 1940 I was at the New York 
Hospital for Bone and Joint Diseases in ortho- 
pedie surgery. From 1940 until 1946 T was in the 
United States Army in orthopedie surgery. From 
1946 until 1949 I was in the U. S. Veterans Ad- 
ministration Hospital at Vancouver, Washington, 
and at Portland. 

Q. Doing orthopedic work there? 

A. Yes, sir. 

Q. Sinee that time you have been practicing 


privately ? cm Yiesmicnt: 
Q. Now, Doetor, are you aequainted with John 
Farley ? oo. Tp anmicine 


Q. When did you examine him the first time? 

A. I examined him the first time on the 23rd 
of February, 1954. 

Q. How many times have you seen him since? 

A. I saw him on one occasion after that on the 
26th of April, 1955. 

@. You did not have him under treatment, I 
take it? A. No, sir, 1 didgnot 

Q@. What sort of examination did you make, 
Doctor? [337] 

A. Well, I made the usual type of orthopedie 
examination which includes a male removing all of 
his clothes, examining his major joints, musecula- 
ture, gait, muscle strength, question of atrophy, 
neurological exxamination which indicates nerve 
imnervation into the extremities, and X-ray exami- 
nation. 

@. You have those X-rays here, do you? 
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A. I do;sue 

Q. And they were taken on what date, the 
X-rays? 

A. The X-rays were taken on March the 13th, 
1954. 

Q. What did your X-rays show as to any injury 
to any of the bones of his body? 

A. Well, it revealed a fracture of the seventh, 
the eighth, and the twelfth dorsal vertebrae and, 
to a slight degree, the tenth, and a fracture—a 
healed fracture of the clavicle, the right clavicle. 

Q. Were all of those fractures healed at the 
time you had your X-rays taken? 

A. Yes, sir, they were. 

Q. First of all, with respect to the clavicle, 
what was the nature of the repair? 

A. The repair was excellent, the alignment was 
good, the function was good. It was separated from 
the shoulder joint so that the joint itself was not 
involved. 

Q. Was there anything in the appearance of the 
[338] clavicle after the repair that would have 
anything to do with the use of the shoulder and 
arm now or would indicate any inability to use it? 

A. By X-ray, no, sir. 

Q. X-rays would not. Now, with respect to the 
vertebrae, what was the nature of the injury to 
the vertebrae ? 

A. They were compression fractures of the body 
of the vertebrae. The one primarily involved was 
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the eighth. The others were minor. The seventh 
was minor, the tenth was very minor, and the 
twelfth was almost imperceptible. But, they were 
healed solidly. 

Q. Now, at the time you took your X-rays, that 
was about, well, not quite two years after the date 
on which this inan sustained his injury? 

& Thet’s right, sit. 

Q. He was hurt on the 6th of April, 1952, and 
you took your X-rays on the 
A. 18th of March, 1954. 
®. 13th of March ? 

A. I beg your pardon, sir. The 23rd of Feb- 
ruary. 

Q. 23rd of February, 1954? 

A. (Witness nods head.) 

Q. Now, what is shown in your X-rays? Does 
it indicate how recent those fractures were? 

A. No, I couldn’t say. I could only say that 
[339] they were solidly healed. They may be any 
time from a year onward or seven, eight months 
onward to ten, fifteen, twenty years. I couldn’t tell. 

Q. That is, it could have been within seven or 
eight months or as old as fifteen years? 

A. That’s correct. 

Q. Now, when you speak of compression frac- 
tures, does that mean that the entire vertebra has 
been compressed or just a portion of the vertebra ? 

A. It usually means that the body of the verte- 
bra has compressed mainly in its anterior portion 
or the front of the vertebra. ; 
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Q. Oh. Well, on these X-rays does it appear 
that the entire vertebra was compressed or just 
the anterior portion? 

A. On the eighth some of the posterior was 
compressed a little. 

Q. Yes. 

A. On the others it was mainly only the ante- 
rior. The posterior was intact. 

Q. Yes. That results, then, on the X-rays in a 
sort of a wedge-shaped appearance of the vertebra ? 

me Yessir: 

Q. That is, it runs down more toward a point 
on the anterior or front portion of the vertebra? 

A. That’s correct, sir. 

Q. Now, as far as the repair in the vertebra 
is concerned, Doctor, does that in itself—I mean, 
the shape of the vertebra now, their position and 
so, would that indicate any disability or cause any 
disability in itself? 

A. Well, when you speak of disability referable 
to the man, yes, it would cause some disability in 
the shape of a man’s back. But, with the location, 
we might—we have to speak of disability in frac- 
tures of the vertebra in locations. The most quiet 
portion of the spine to be injured is right there 
(indicating). In the mid-dorsal area you can have 
a fracture of a vertebra with little disability. The 
most serious portion of the spine to be injured 
with that much compression is the cervical verte- 
bra and next comes the lower lumbar vertebra. So, 
at the mid-dorsal vertebra that is the quietest place 
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that you can have a compression without disability. 

@. When you get to the lumbar vertebra that 
is carrying the great weight, more weight than the 
dorsal ? 

A. And movement. Movement is a factor. The 
cervical moves more than any, the vertebral por- 
tion of the lumbar moves next, and the dorsal 
moves least and primarily only with inspiration 
and expiration of the lings so that movement ac- 
tually to bending and lifting is almost non-existent 
in the dorsal vertebra. [341] 

Q. Now, as far as the appearance of the verte- 
bra, the spinal column, and the clavicle, could a 
man have complete function—perfect function ? 

A. With the vertebra and the clavicle? 

Q@. As you find the bones to be now would it be 
possible to have perfectly good function assuming 
that he had no muscular, nerve trouble, or anything 
of that sort? 

A. Oh, it’s quite possible. 

Q. That is, there is no malformation that in 
itself prevents any use of the back or the shoulder? 

A. That’s right, sir. 

Q. Now, then, does this man have a disability 
resulting—well, does he have any disability now 
with respect to his back and shoulder? 

A. Yes, I believe he has a disability both in his 
back and shoulder. 

Q. What is that disability due to? 

A. The disability, of course, is the result of 
Soit-tissue damage, age of the patient, limitation 


300 John Farley vs. 


(Testimony of Lawrence J. Cohen.) 

of motion of a shoulder joint. Now, we will speak 
of the shoulder first. When the outer end of the 
clavicle is injured you have bleeding around a sec- 
tion of the soft tissues, you have general splinting 
of the arm. You may injure an arm of course, with- 
out fractures and have limitation of abduction, 
internal or external rotation of a shoulder, and 
[342] then as the months go by there is gradual 
restitution of motion. In some people it’s faster 
than others. In some people there is no ultimate 
limitation of motion even after such an injury. In 
other people there is limitation of motion. With 
Mr. Farley there was limitation of motion for a 
relatively long period of time. There still remains 
a little bit of limitation of motion in the shoulder. 

With relation to his back, again you have the 
age of the man, the size of the man, the direction 
of the blow, and again the ability to reinstitute 
himself to his former position by exercises and by 
means of his own ability, his own body to bring 
him back to normal again. 

Q. Now, other than the X-rays is there any- 
thing in your last examination that confirms Mr. 
Farley’s complaints of inability to work? J mean, 
are there any objective symptoms other than the 
old fractures? 

A. Jf I may read this physical examination, sir? 

Q. Well—— A. On the last—I—— 

Q. You may use your notes to refresh your 
memory anyway. 

A. TI said that his abduction in the right—in 
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the shoulder was better than it was at the previous 
examination a year before; that I was able to 
abduct his shoulder to 180 degrees which is normal. 
Prior to that, my last examination, I think the 
abduction was somewhat less. The abduction wag 
170. [843] 


Q. Abduction, is that just bringing the arm out 
straight to the side and up? 


A. We call this the coronal plane straight up. 
And, there was 20 degrees limitation of backward 
flexion and that is this (demonstrating). Now, that 
is the worst of all positions to do after an injury 
around the shoulder. 

Ordinarily we are able to get a thumb at a point 
between the wing bones or between the seapulae 
but Mr. Farley can’t get it quite between. I esti- 
mated it about 20 degrees, Now, that motion is 
the one we usually use to put our hands in our 
pockets, to help to comb our hair, to serateh our 
backs, and that sort of thing. But, for movement 
im avon it is pretty good. That was about 20 
degrees, 

The internal rotation is this one (demonstrating) 
and that was limited by 20 degrees. That is this 
one (demonstrating). 

Now, this one (demonstrating), of course, is the 
most important. External rotation is the most 1m- 
portant one, and he had that pretty—that was good. 

Q. Well, now, Doctor, when you say that there 
Was limitation in motion do you mean to say that 
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there was a physical stopping or block of any fur- 
ther motion ? 

A. Yes, that’s what I would say. 

Q. A physical obstruction to his further [344] 
motion or was it because of pain that he suffered 
or said he suffered at that point? 

A. Well, it was probably the latter. But, never- 
theless, I must consider that a physical ¢metation. 

Q. Well, then, let me see if I can get my terms, 
right. 

A. You mean by a—by a block due to a bony 
ridge or some disturbance in the joint causing a 
limitation of motion? No, it was not that kind of 
limitation. 

Q. The part of the joint might be fused, nmght 
have grown together A. No, it was not. 

Q. ——that you couldn’t move it past that 
point ? 

A. It was not that sort of thing. 

Q. Well, are there any physical blocks of the 
kind that I have spoken about now that prevent 
any of these motions? What I want to know is 
does this limitation of motion that you find result 
from the faet that he says it hurts when he goes 
farther than that? 

A. No. It is a little more than that. 

Q. It is a little more than he complains of pain? 

A. It is a shortening of muscle structures. 
Now, when we have pain we have limitation of 
motion. If that continues along a long time we get 
some shortening of museles and with rehabilitation 
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and with exercises those muscles are lengthened 
back to their normal size again and then we [345] 
have return of motion in a joint that is not physi- 
eally blocked. With Mr. Farley there is some limi- 
tation still remaining from the shortening, I would 
say, of muscles rather than any physical block. 

Q. Now, are there other conditions contributing 
to this disability that you find him suffering today, 
any condition other than those that might be at- 
tributable to an accident? 

A. Well, I would say that one of the difficulties 
is his age. People who are injured when they are 
older don’t respond as well. Of course, under that 
there are many things which have to be econsid- 
ered. When you are younger you make a tremen- 
dous effort, of course, physically and mentally to 
respond and to get back to normal. When you get 
a little older you don’t have quite that same drive 
either physically or mentally to get back to the 
same condition again. 

Q. Well, are there any other evidences of dis- 
ease in your X-rays, in the X-rays that you have 
examined here? 

A. There is evidence of arthritis in the lumbar 
spine, mainly; some in the dorsal spine. 

Q. Any arteriosclerosis? Ag Mes. 

Q. Well, how do these pictures stack up with 
the average ordinary hard-working person that has 
had some exposure and also work at hard labor? 
[346] How does Mr. Farley compare to the average 
person ? 
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A. Well, I think for a man of Mr. Farley’s 
age that people his age have hypertrophic arthritis 
and they have arteriosclerosis. There is one point, 
however. In his upper lumbar spine that is a little 
more osteoarthritic than the average person’s at 
his age. 

Q. Well, upon your last examination, Doctor, 
what was your opinion as to the extent of his ahil- 
ity to follow a gainful occupation? 

A. Well, I felt that he could not do—he prob- 
ably couldn’t go back to hard lifting and work that 
he had done before but he should be able to do 
a fair amount of work, one that didn’t involve 
heavy lifting. But, he should be able to get on his 
fect. He should be able to do some work. 

Q. Would anything that you find in his condi- 
tion make it inadvisable for him to paint the out- 
side of buildings, for example? 

A. L think he could. paint. 1 think,,however, 
that he might have some pain in his shoulder from 
painting. But, if he were working above his head 
much I think you could paint and try again. 

Q. Well, is there anything wrong with the other 
shoulder, the one where the clavicle was not 
broken? A. No, nothing wrong. 

Q. Well, is there any reason why that arm can’t 
be used for painting? A. Not at all. 

(). Js there any limitation in that arm? 

A. None. None. 

(). Did he complain of any pain in it? 

A. No, sir. 
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Q. Which shoulder was it that he had injured? 

A. The right. 

Q. The right shoulder. He was, according to 
testimony, a right-handed man? 

A. Yes, sir. 

Q. Is it something not too difficult to accustom 
yourself to working with your left hand when your 
right one is disabled ? 

A. Oh, you ean do it. When you get a little 
older it’s pretty hard to change over. 

Q. Harder when you're older? A. Yes. 

Q. Could you give us an idea as to what types of 
occupation you think Mr. Farley could follow that, 
of course, wouldn’t require particular training or 
education ? 

A. Well, I think he could be a watchman. I 
think he could do gardening and that would in- 
elude many varieties of gardening, of course. Carry- 
ing of heavy loads, you couldn't carry as much as 
he could before. I think, but he could probably 
[348] use a little handeart to push some loads 
around. I think he could be a salesman. I think 
he could work in a grocery store. Oh, I think he 
could do innumerable jobs. 

Q. On land. But, you wouldn't advise his going 
back to sea? 

A. Well, I think he could still go back to sea 
too if he didn’t have to climb much or do heavy 
work. I think he could be back to sea. I am really 
not aequainted with all the jobs at sea that you 
ean do. 
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Q. There are occasions when they climb up and 
down ladders and also have to lift fairly heavy 
objects 75 to 100 pounds, anyway. 

A. J think it would be hard for Mr. Farley to 
hft 75 or 100 pounds. 

Q. Now, would any work of a heavy nature 
cause him any injury now or it just the matter 
that it would cause him pain? 

A. It would cause him some pain. 

Q. It would cause him pain. But as far as lift- 
ing is concerned even that he conuld—could he in- 
jure himself further by doing heavy lifting? 

A. No, he would not injure himself further. 

Q. And his limitation is due to the fact that 
at a certain point the thing might become painful? 

A. That’s right. 

@. Is that right? A. Yes, sir. 

Mr. Krause: I think you may cross examine. 


Cross Examination 

Q. (By Mr. Williams): Now, Doctor, when you 
made your first examination of Mr. Farley it was, 
I see here, a little over a year before you made a 
second. You made two examinations? 

A. That’s right, sir. 

Q. A little over a year apart, is that correct? 

A. Yes. 

Q. And, the second time you saw him did that 
pretty much confirm your earlier diagnosis; that is 
to say, did you find it substantially the same as 
you found him the first time? 
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A. I found his back substantially the same, yes. 
I found his shoulder better. 

Q. Shoulder was better. Back about the same? 

A. (Witness nods head.) 

Q@. Your earlier report, you feel, is correct as 
of this date except for the change in his shoulder 
condition ? A. Yes. 


Q. Now, Doctor, if yon were to assume that a 
man fell from a height approximately 20 feet and 
[350] landed on another man’s head and shoulder 
and the person who had the man land on him 
were to come in and see you—well, let’s say, a 
matter of a few months after the injury and you 
were to find the existence of four compression 
fractures, let’s say, the seventh, eighth, tenth, and 
twelfth dorsal vertebrae, would it be your conelu- 
sion that the accident had caused that injury? 


A. If the man told me that he had no trouble 
before I would have to make that conclusion. 

Q. Well, now, Doctor, it is true, isn’t it, that 
it would take a very—it takes a very substantial 
foree to cause a compression fracture of a vertebra, 
does it not? A. Yes. 

Q. In other words, you don’t get a compression 
fracture just working around the house, or some- 
thing of that nature, unless you fall or 

mo lhatis right. 

Q. or a sudden force is exerted upon 
the—— A. That’s agioht 

Q. You don’t get one from the same sort of 
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an accident that would produce a hernia or hfting, 
it wouldn’t cause a compression fracture? 


A. No. 


Q. And if you assumed a man fell on Mr. Far- 
ley in this case on about April 6, 1952, is there 
[351] any doubt in your mind if you assume fur- 
ther that he has had no pain in his back prior to 
that time—is there any doubt in your mind but 
what that accident caused these compression frac- 
tures that you found two years later? 

A. Tf L assume those things there is no question 
in my mind. 


Q. There was no question. You find, I think 
you stated, an ordinary amount of osteoarthritis in 
this man’s dorsal and lumbar spine? a. Yes! 

Q. Average for his age and occupation, you 
would say? A. (Witness nods head.) 

Q. Now, you have stated, have you not, that it 
would take a substantial foree to cause those multi- 
ple compression fractures that you have related ? 
Tn other words, that isn’t the sort of—you don’t 
eet injuries like that from a light accident, it’s a 
substantial foree exerted in order to cause those 
eompression fractures, 1s 1t not? 

A. Oh, you could get an injury just like this 
from riding in an automobile. 

Q. You mean if you were—your body were to 
move rapidly ? 

A. Without hitting anything. 

Q. Yes? 
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A. Snapped forward you could get practically 
the same thing. [352] 

Q. But, in either case that would be a substan- 
tial force? A. Yes, I would say it is. 

Q. It takes a hard blow? A. Yes. A snap. 

Q. You would say substantially traumatic in- 
jury wouldn't you? A. Yes. 

Q. Now,’ when a man has osteoarthritis he may 
well have it at the age of 58 may he not and have 
no pain or disability from it at all? 

A. That’s right. 

Q. Now, when he is subjected to a force suf- 
ficient to cause at least four compression fractures 
to his spine, is it not true that you would ordinarily 
expect to find the aggravation of that pre-existing 
osteoarthritis? 

Mr. Krause: Now. your Honor, I don't think 
there was testimony that there were four compres- 
sion fractures. There are three with a possibility 
of a fourth. That's all I heard either doctor say. 

The Witness: That's right. 

The Court: Do you want to rely on vour hypo- 
thetical or do you want to change it? 

Mr. Williams: Well, my understanding is—per- 
haps I was—well, I will withdraw the question. 

Q. Let’s just assume that there are only three 
[353] for the purpose of the question. Can rou 
answer that, Doctor, all right? Have I given rou 
enough facts to enable you to— 


A. Yes. I really don’t know. 
Q. Yes? 
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A. I don’t know. I can only say this that the 
X-rays that I looked at, if I may mention that, 
which were taken very early, two months after the 
injury, had the same amount of arthritis that is 
present now by X-ray. So, it hasn’t changed any 
by X-ray. 

Now, if you say “Symptomatically would 1t 
change?’ that would depend on whether I assumed 
the man had no troubie before 

Q. Yes. 

A. ——and now has trouble. I would have to 
make that assumption. 

Q. Very well. Doctor, will you please assume 
that the man has had no difficulty with his back, 
no symptoms of pain or limitation of motion, prior 
to the injury such as I have described where a 
man fell approximately 20 feet on him landing on 
his head and shoulders causing multiple compres- 
sion fractures of his dorsal spine. If you assume 
that at the time of that injury the man had aver- 
age osteoarthritis for a man of his age would you 
not normally expect that such a force as that 
could cause an aggravation of that osteoarthritis ?. 
[354] Would you not normally expect that? 

A. I would normally expect it, yes. I would 
normally expect 1. 

Q. Yes. And, if vour expectations were followed 
by complaints of pain and disability or limitation 
of motion in the dorsal back area would that fur- 
ther firm up your conclusion ? 

A. Not particularly. 
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Q. It would not? Why, Doctor? You mean be- 
cause—— 

A. Well, you can have limitation of motion 
without arthritis. You can have limitation of mo- 
tion in a child who is injured. You see, a child who 
has an injury of the back and compression frac- 
ture exactly like this will have limitation of motion. 

Q. Just from the compression fracture 2 

&. That's right. 

@. I see. 

A. And, as time goes by they may still have 
some limitation of motion without arthritis. 

®. Yes? 

A. Now, I am not sure—I am really uncertain 
about the whole question of what aggravation 
means. Unless I could see these things in a knee 
joint or in a hip joint I cannot rightly say that 
the arthritis is aggravated. I ean only say that 
muscle spasm or muscle pain is hmiting. Because 
of the pain factor I can’t truly say that arthritis 
has been aggravated. 

Q. Well, vou can’t ever demonstrate that by 
X-ray, can you, Doctor, generally ? 

A. Yes, you can occasionally demonstrate it by 
advancement over a period of a year or two years 
during that period. 

Q. That is unusual, is it not, in the back area? 

A. Yes, in the back area it is unusual because 
it is so confusing. The whole back area is confus- 
ing beeause after you reach in your fifties you get 
arthritic changes and we never know. In this man 
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nothing struck me particularly as being arthritic- 
ally or differently arthritic. I felt that his back 
pain was the result of compression fracture areas 
and disturbance of muscle functions and—— 

Q. In that area? New Iniinabeaxca: 

Q. Yes. You feel that with a force sufficient 
to cause these multiple compression fractures that 
there would be attendant strain of ligaments and 
muscles in there? A. Yes, I do. Yes. 

Q. And, in a man his age is it likely that all 
of that would heal entirely; that is, those soft- 
tissue injuries? 

A. TI don’t think they heal as we speak of heal- 
ing, to go back to a period of time as it was ex- 
actly before. I don’t think that’s possible. 

Q. I see. You mean although there may be no 


inflammation there A. Yes. [356] 
Q. ——that the structures are not the same as 
they were before? A. Vhatsscornect. 


Q. Doetor, I think you mentioned—and I think 
inadvertently—that the fracture to the twelfth ver- 
tebra was nearly imperceptible. Would you like to 
look at your X-ray again on that? I don’t believe 
you mean the twelfth when you say that. 

A. Maybe I don’t. 

Q. I think you mean the tenth. 

A. Yes. Maybe so. 

Q. Because I believe you will find from your 
report and other items that there is a very sub- 
stantial wedging of the twelfth. Is that not correct? 

A. Yes, you are right. 
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Q. Yes? 

A. It is the twelfth. And, the minor fracture of 
the tenth which is possible 


@. On the upper surface of the tenth, 1s it not? 
ay es. 

Q. Doctor, do you have your X-rays before you? 
ie Yes. 

iy. 


Do you have a view of the back—I know I 
[357] will not deseribe it correctly from a medical 
standpoint 

A. I haven’t put these in. These haven’t been 
recorded. 

Mr. Krause: Well, we have listed them here and 
we are going to offer your X-rays in evidence, 
Doctor. 

The Court: Any objection? 

Mr. Williams: No objection. 

The Court: They will be received. 

(X-rays of Dr. Cohen were thereupon re- 
ceived in evidence as Respondent’s Exhibit 
Number 4.) 

Q. (By Mr. Williams): Doctor, do you have 
an X-ray view of Mr. Farley’s back when you are 
standing behind him looking at it? 

Standing behind him? 

Standing behind him looking at it? 

Yes. 

Looking at his back? 

I have one of these. 

r. Williams: May I approach the witness, your 
Honor, so I may question him? 


ZPObOD 
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The Court: Yes, you may. 


The Witness: Would you put that up? 


(Whereupon the Crier placed the X-ray in 
the view box.) 


The Witness: This is 53. Here is one of the 
[358] back. Is that the one you mean? 

Mr. Williams: Yes, I think so. 

Q. This is not a particularly good view to dem- 
onstrate these irregularities, is it, Doctor? A side 
view is better? A. Yes, a side view is better. 

Q. Do you notice any irregularity in the fourth 
dorsal vertebra on the right side particularly? 

A. Well, yes. The trouble with this on the fifth 
—and it’s on the sixth—you see, and that could be 
the mild curvature there at that portion of the 
back and there is something that looks like it on 
the third. Yes, I notice irregularities but I don’t 
think they are fractures. 

Q. You don’t think they are old fractures? 

Ee. NO. 

Q. Or you are unable to say that they are? You 
say they are not? 

A. I don’t think so. That doesn’t look like it 
to me. There is one there (indicating) and there 
is another on the right side. 

Q. Yes? 

A. And this is the first, second, third, fourth. 

Q. No. I would think—and there is 

A. And there is one on the fifth. I would think 
that is the result of the mild curvature, we call it, 
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a little scoliosis. And, that would produce a [359] 
different size on one as compared to the other. 

Ge Yes. That sort of notching, you might say, 
in the side view of it, is that a normal condition? 

A. This (indicating) ? 

Q. Yes? 

A. Yes, that is relatively—it’s not normal but 
as you grow older and you develop a scoliosis you 
will get a wedging on one side as compared to the 
other. The concave side of a eurve is narrower than 
the convex side of a curve, therefore, it is a little 
smaller on that side. No, I would think that 
that 

Q. Now, Doctor, have you an X-ray of the side 
there ? A. Yes. 

Q. Indicating E-7?2 

A. This is the seventh and the eighth. Nine is 
all right. Ten—well, ten could be reported. Now, 
ten is lower down. 

Q. You can’t see but, on this film, Doctor—this 
is D-8, is it not? A. Yes. 

Q. Is that about half of it’s normal body 2 

A. I would say approximately half. 

Q. And this one here that is D-7 is the posterior 
side of that preserved or is that kind of squashed 
down too? 

I think it is practically preserved. [360] 

It is the anterior portion of it? 

Yes. I think it may be a millimeter or two. 
That is a fairly severe wedging, is it not? 
This one (indicating) 2 
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Q. Yes. 

A. No, I would not say that is severe. 

Q. But, it is a marked one, at least, not at all 
difficult to pick up? 

A. That’s right. Severe wedging, I would con- 
sider this here (indicating). 

Q. Well, there actually isn’t much of a wedge- 
shape, is it, it is squashed flat? 

A. It’s squashed in it—well, not squashed. 

Q. But, I mean to say—I mean, practically un- 
even. It isn’t wedged ? 

A. Yes. Back and front with the front a little 
more than the back. But, the whole vertebra— 
the whole body is down. 

Q. When you observe injuries of the type that 
we have described here where a sudden force is 
exerted on a man’s head and shoulders, do you 
normally find that is often transmitted into the 
dorsal spine? Is that where you normally find it? 

A. Almost always in the dorsal when they are 
hit on the head and shoulders. 

Q. They don’t get it down in the lumbar or 
cervical? [361] 

A. Oh, they do, but 

@. It is more often 

A. In the dorsal spine. 

Q. Do you have a view showing the twelfth? 

A. Yes. This is the twelfth. 

Q. Right there (indicating) that shows the 
wedgi 

A. 


ing that you spoke of? 
Yes; the wedging anterior. 
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Q. Wedging on the anterior surface of it? 

& Yes. 

Mr. Williams: I believe he has indicated this 
one, your Honor (indicating). 

The Court: ‘Yes. 

Q. (By Mr. Williams) : Doctor, when you made 
your first medical report of Mr. John Farley, did 
you write up a formal report of it? ee 1 did. 

Q. You did? A. Yes 

Q. In letter form? &. Yes, sir. 

Q. Is this a copy of that report (counsel hands 
document to the witness) 2 AS SMesipit. is. 

Mr. Williams: TI believe counsel [362] 

The Court: What exhibit is that? 

Mr. Williams: I beg your pardon, your Honor? 

The Court: What exhibit is that? 

Mr. Williams: That is Exhibit 2. It’s not yet 
been offered. 

Mr. Krause: Well, yes. Of course, it wouldn’t 
be evidence. 

The Court: I understand that. 

Mr. Krause: Now, I don’t know what purpose 
counsel has in introducing it. If he means to im- 
peach the witness in any respect I think he is obli- 
gated to show that portion to the witness. 

(Whereupon the Crier handed the document 
from Mr. Krause to the witness. ) 

Mr. Krause: Very good. Oh. That is the ‘first 
report, yes. 

Mr. Williams: Yes, the first peport: 

Q. First of all, before I ask you about that, 
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Doctor A. You may, yes. 

Q. do you feel that the largest portion of 
this man’s injury is due to his age or—excuse me— 
of his disability and his pain is due to this injury, 
or is it due to his age? 

A. I would say the largest—I would say the 
[363] larger part is due to the injury. 

Q. Is due to what? A. To the injury. 

Q. Due to the injury? 

A. (Witness nods head.) 

Q. You think he will always have pain from 
the condition which you find there right now? 

A. Yes, I think so. 

Q. You think he always will? A. Yes. 

Q. Do you think he can stand for long periods 
of time? 

A. What do you mean by “long periods’’? 

Q. Well, I mean over, let’s say, fifteen or twenty 
minutes? A. Oh, yes. 

Q. Without considerable pain? 

A. Oh, yes; I think so. 


Q. You think so? A. Yes. 

Q. You think he could stand for over an hour, 
Doctor? A. Yes, I do. 

Q. You do? A. Yes. 


Q. Well, in your report, for example, you 
stated, ‘“‘I am certain that he cannot stand for 
long periods of time.” [364] 

A. TI mean three hours and four hours. 

Q. Oh. That’s what you meant by that? 

A. Yes. 
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Q. Do you feel that he ean do any work that 
requires lifting or very much bending? 

A. No, I don’t think he ean do that now. 

Q. Yes. 

A. He might be able to do it in two or threc 
years. 

Q. Do you think 

A. I think right now as you look at him I 
don’t think he ean do any heavy bending or lifting. 

Q. Do you think his condition is the same now 
—do you think it is substantially stationary now or 
do you think he is going to get considerably better ? 
What do you think? 

A. Of course, the question of something being 
stationary is entirely relative. 

Q. I realize that. 

A. If somebody said that after such a period 
of time it is probably or, perhaps, stationary I 
think that that’s probably not true. 

Q. Oh. You don’t think he is stationary now? 

A. No. I just want to finish. 

Q. Oh. I’m sorry, Doctor. I misunderstood, 

A. I just want to say that in injuries there is 
pain. Now, I think it is stationary as far as the 
[865] compressibility of the vertebrae is concerned 
or it’s stationary as far as the ligamentous strue- 
tures are concerned hut I don’t think it is sta- 
tionary as far as relief of pain is concerned. And, 
that is the most disabling thing according to Mr. 
Farley that exists here and that is the most dis- 
abling thing as far as I am concerned is his pain, 
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not in any way the structural phenomena in this 
injury. 

Q. Doctor, there is a substantial limitation in 
motion of his back, is there not? A. Yes. 

Q. That you can demonstrate? 

A. Yes. But, that isn’t the place where limita- 
tion of motion occurs. The dorsal spine almost has 
no motion in it, ordinarily. If you recall my physi- 
eal examination, backward extension is limited by 
only fifteen—oh, no—there is no list of the trunk. 
The fingers come within thirteen inches of the floor 
which is a substantial limitation of motion. 

Q. Yes? 

A. But, when you put them—him down on his 
back the straight-leg test is negative bilaterally. 
Now, that is a very important thing. If you are 
able to get a straight-leg test up to 90 degrees then 
you should be able to bend at least 90 degrees from 
your hips. If you bend less than that it’s subjective 
[366] pain. Therefore, it is my feeling that he will 
have more motion if the pain factor was not evi- 
dent. 

Q. What do you think causes the pain factor, 
Doctor? 

A. Oh, I think that several things could cause 
it. I think, one, the injury; I think, two, the man’s 
age; I think, three, his temperament. I think peo- 
ple who absolutely have a relatively low threshold 
of pain would probably be able to do a consider- 
able amount of work more than Mr. Farley. That, 
of course, is a personality factor over which the 
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individual, perhaps, has no control. But, neverthe- 
less, I believe that that is a definite fact in this 
particular injury. 

Q. Well, did you arrive at that conclusion just 
from two physieal examinations of Mr. Farley ? 

A. I arrived at the conclusion because of the 
Injury and seeing other injuries. The injury oceur- 
ring at D-8 which is not, as I said, a quiet zone. 
D-12 is rather mild. T arrived at the injury by 
seeing what other people do with that type of 
injury. IT arrived at it beeause in low injuries of 
the lumbar; that is, with rather marked contrac- 
tures, I have seen incredible return of function. 
And, in addition, I arrived at the eonclusion by 
the straight-leg test and the negative neurological 
and the absence of atrophy of the extremities. 
Those are the things that allow me to arrive at that 
conclusion. [367] 

Q. Doctor, do you think that in an individual, 
Iet’s say, that is not quite Mr. Farley’s age but 
younger, would you not normally expeet to find 
considerable pain and disability in any individual 
who sustained four compression fractures? 

BesOnN, yes 

Q. It is not his age alone that is causing it, is it? 

A. No, it is not. Oh, no. T said that’s a factor 
only. 

Q. Yes. And, his pain that he complains of 
could well be attributable to arteriosclerosis or just 
to osteoarthritis which has been aggravated by the 
injury ? 
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A. It could be. It could be. I cannot say, but 
it could be. 

Q. You don’t mean to indicate that he is exag- 
gerating his symptoms to you? 

A. Do I think that? 

Q@. Yes. A. I am not certain. J am not sure. 

Mr. Williams: I believe that’s all the questions 
I have. 

Redirect Examination 

Mr. Krause: May I ask whether that report of 
the Doctor’s is in or not now? 

The Court: It hasn’t been offered. [368] 

Mr. Williams: It’s not been offered. 

Mr. Krause: You haven’t offered it? 

Mr. Williams: No. 

Q. (By Mr. Krause): However, this report that 
counsel was referring to was made by you some-: 
what over a year ago? A, ‘Thatisorichti: 

Q. Now, did you find any evidence of any dis- 
ability in Mr. Farley with respect to his knees, for 
example? A. His knees? 

Q. Yes, at that examination? Did he have free 
use of his knee joints or was there limitation in 
the knees? 

A. There was crepitation noted in both knee 
joints. 

Q. Well, what is crepitation? 

A. Flexion is limited in the knee joint by 25 
per cent bilaterally. Crepitation is crackling and 
that is a sign of arthritis. 

Q. Of arthritis? A. (Witness nods head.) 
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@. Now, when you say that he had 25 per cent 
limitation of motion in the knee is that 25 per cent 
of what a person would normally—figuring that 
you normally have a hundred per cent of motion, 
or how is that figured ? 

A. Well, yes. You would ordinarily—the ordi- 
nary motion in the knee joint in a young, vigorous 
adult or in a young adult is from 180 degrees of 
[369] extension (demonstrating) to a point of flex- 
ion where the heel touches the buttock. 

Q. How many degrees would that be? 

A. That would be from a hundred and eighty 
to about thirty-five. So, it’s 35 minus 180. 

Q. You found that limited about 25 per cent? 

mw Yes. | 


Q. In both knees? A. Yes, sit 
@. Did he complain of any trouble with his 
knees at that time 2 A. He did not. 


Q. Now, ordinarily, with that much of limita- 
tion of motion in the knees, is that regarded as a 
disability 2 

A. Not if aman has no pain and no disability. 
Tt will keep him from going into genuflexion. He 
can’t genuflect all day. 

@. Well, you would be a hundred peracent if 
you had full range in your knees, wouldn’t you? 

A. You would Lave a hundred per cent motion, 
yes. 

Q. Now, do orthopedists consider there 1s aicdis= 
ability when you have a limitation in the range of 
motion of any joint? A. Qh, yes. 
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Q. You might not be using it in your particular 
business but for some operations you would be 
[370] prevented from doing them by that limita- 
tion? pee That’s Teme Weer 

Q. Now, we have been saying here that he has 
arthritis, evidence of osteoarthritis, about equal to 
what you usually find in men of his age. Do you 
find that much limitation of motion in the knees 
in the average man fifty-eight years of age? 

A. Not uncommon. You should. 

Q. Do you find crepitation bilaterally? 

A. Yes, you find crepitation bilaterally com- 
monly. 

Q. Commonly? A. (Witness nods head.) 

Q. But, still with full range of motion? 

A. Fairly often full range of motion at fifty- 
eight. 

Mr. Williams: Excuse me. May I have the an- 
swer again? J didn’t hear. 

The Witness: Very often at the age of fifty- 
eight we find full range of motion. 

Q. (By Mr. Krause): Now 

A. In the seventies, however, it cuts down. 

Q. Yes. Now, did the man give you any history 
of having injured those knees in this accident that 
ve are now discussing ? A. No, sir. 

Mr. Krause: You may cross examine. [371] _ 


Recross Examination 
Q. (By Mr. Williams): Now, Doctor, it is en- 
tirely possible that the force transmitted on his 
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head and shoulders would be sufficient to cause an 
aggravation of an arthritis in the knees just as 
well as any other place in the body, is it not2 

A. I would say it is hardly likely. 

Q. Why not? I mean, they are supporting the 
weight of the body also. 

A. Well, so are the hips. 

Q. I beg your pardon? A. So are the hips. 

Q. Yes? Aw 1 thimike 

Q. The force would be transmitted all the way 
down to the soles of his shoes, wouldn’t it? 

A. Yes, they would. But, I think if a force 
sufficient to injure knees would be transmitted to 
the knees it would have to be transmitted through 
the hips in order to do it and the hips should get 
something too. The hips didn’t get it too. It would 
have to hop the hips and go into the knees. I 
would say it is not likely. 

Q. Of course, Doctor, you don’t know but what 
this man may have been knocked down on his knees 
by the force. I mean, in other words, he [372] 

A. He didn’t 

Q. He had to fall some way and it is possible 
his knees could have struck directly on the ground 
around there ? A. It is possible. 

Q. In which case you would expect it to cause 
something like what you found, I presume, would 
you not? Ax Wrell, no: 

Mr. Krause: Your Honor, may I say that there 
isn’t a word of testimony that he sustained any 
injury to his knees. 
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The Court: Purely speculative. 

Mr. Krause: Just speculating on something not 
in the record. 

Q. (By Mr. Williams): Dr. Cohen, what is the 
25 per cent flexion of limitation that you refer to? 
What movement is that? 

A. Maybe I can show that (demonstrating). If 
you take your knee, ordinarily you can make your 
knee touch your buttocks. Now, Mx. Farley’s was 
about to there (demonstrating). 

Q. About to there? 

A. Now, that’s 25 per cent of flexion (demon- 
strating). Now, I don’t say it is 25 of the whole 
distance. 

Q. Yes? 

A. Mr. Krause, I don’t say it’s 25 per cent of 
[373] from 180 to 35. It is 25 per cent of flexion 
from here (demonstrating) to there (demonstrat- 
ing). 

Q. Of that? 

A. Of that are. Now, we find that—we don’t 
find—as I say, we find that there is nothing ter- 
ribly unusual about it. But, it is not common. 

Mr. Williams: I have no further questions. 

Mr. Krause: That is all, Doctor. Thank you. 

The Court: That’s all, Doctor. You may step 
down. 

Mr. Krause: May I have my copy of that report 
back? 


(The witness hands the document to Mr. 
Krause.) 
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My. Krause: Thank you. 
The Court: We will recess until 1:30. 


Mr. Krause: As 1 say, your Honor, the only 
witness we have is to complete Mr. Larson. Now, 
if your Honor is going to be accommodated by go- 
ing through I think all of us could do it if that 
would be all right. 

The Court: Wow long do you anticipate it will 
take you? 

Mr. Krause: Well, Mr. Larson is on cross exam- 
ination. 


Mr. Williams: I haven’t started yet, your Honor. 
I don’t think it would take very long. 
The Court: Well, Iet’s get that behind us then. 


Mr. Krause: We have just reached that point. 
Mr. Larson, would you go back, please ? 


HERMAN H. LARSON 
produced as a witness on behalf of the Respondent, 
having been previously sworn by the Clerk, was ex- 
amined, and testified as follows: 


Cross Examination 
Q. (By Mr. Williams): Mr. Larson, since 1954. 
you have not made any foreign vorages, is that 


correct ? A. Not foreign vovages, no. 
@. You’re making just inter-coastal and inter- 
river voyages? A. Coastwise. 


@. And who do you work for? 
A. West Coast Trans-Oceanic Steamship Com- 
pany. 
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Q. Is that company the successor of W. R. 
Chamberlain Company, do you know? 

A. That I don’t know. I really couldn’t say. 

Q. You work for them exclusively ? 

ee Yes. That's. right: 

Q. Captain, when men are aboard a liberty 
launch going on shore leave do they have any par- 
ticular duties or responsibilities toward the ship at 
that time if you assume that the launch is a pri- 
vately-operated launch and not the ship launch? 

A. I don’t think I know what you mean by 

Q. Well, are they on duty when they are in a 
liberty launch going ashore, Captain? 

A. Are they on duty? 

Q. Yes? A. No. 

Q. And do they have any duties with regard to 
other men in that boat at that time pertaining to 
the ship? 

A. Well, as an officer he has the duty to see 
that men not alone conduct themselves properly 
and also that they do not jeopardize themselves in 
any way. 

Q. Is it your testimony, Captain, that a second 
assistant engineer would be in charge of a liberty 
launch ? A. No, sir. No, sir. 

Q. It’s true, is it not, there is no one in charge 
under those circumstances ? 

A. The operator of the launch is in charge. 

@. Correct. 

A. I might qualify that by saying, as it often 
has been done, the operator of the launch is in 
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charge with the exception that when the Master 
of the vessel 

Q. Is aboard? 

A. He doesn’t—he has no—docsn’t give orders 
as to the actual operation of the launch but where 
the destination of the launch and its coming and 
going at certain intervals and times, that is up to 
the Master. [376] 

@. Yes. When someone is on board a liberty 
launch, it’s true, is it not, if he is an officer, we 
will say, a second assistant engineer, it is true, is 
it not, that he has no duties with regard to the 
ship’s crew until they all return to the ship? 

A. Well, no actual duties any more than as an 
officer. At all times an officer has the responsi- 
bility to see that there is no Injuries or no acts 
comnutted that should not be committed. That is 
the duty of an officer no matter where he is. 

Q. You mean ashore? 

A. Not on shore, no. No. Coming and going to 
the ship on the launch. 

Q. Do you think he is at duty when he is com- 
ing and going? 

A. It’s not a duty, it is a moral obligation an 
officer has. 

Q. I concede that that is probably correct. Now, 
Captain, how is the training given to the men 
aboard the ship? Who gives it as to how a Jacob’s 
ladder should be climbed 2 

A. How it should be climbed? 

Q. Yes. A. Well 
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Q. Is that the Master’s duty or is that someone 
else’s duty? [877] 

A. No. I can’t recall of anyone ever giving any- 
body any instructions how it’s to be climbed. That 
seems tobe natural with a man knowing it for his 
own safety when he climbs it. 

Q. Well, Captain, let’s assume that you have 
erew members aboard the ship that have never been 
to sea before. Who will give them the instructions 
as to how to climb the Jacob’s ladder? 

A. Now, first of all, when a man goes to sea 
he is cleared by the Coast Guard. 

Q. Yes? 

A. And, the Coast Guard accepts that man as 
being fully able to not alone climb a ladder but 
go aboard a vessel without endangering himself. 

Q. Well, then, it is your testimony he doesn’t 
need any instructions? 

A. Well, I can’t see where he needs it. It comes 
by the experience aboard a ship. 

Q. Well, suppose you have a man aboard a ship 
who has had no experience, he has had none, we'll 
say, in conducting himself about a ship or in climb- 
ing ladders. 

A. Well, he shouldn’t be on a ship if he doesn’t 
know how to climb a ladder. I can assure you of 
that because there is so many ladders to climb. 

Q. Could you find out as they come aboard 
[378] which ones are trained and which are not? 

A. That is a thing that you would have to go 
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and ask each man, ‘“‘Have you ever climbed a lad- 
der?” You understand, that isn’t done. 

QQ? Wow don’t do that Awe No. 

@. You don’t attempt to find out if the men 
have had previous training? 

A. When a man comes aboard a ship he is sent 
aboard by the union and when he is accepted in the 
union he is supposed to he qualified to do the work 
he is sent down to do and that irregardless of 
whether he is on deck, steward’s department, or 
engine room. It doesn’t matter. He is supposed to 
be qualified. You accept him. 

Q. You assume he is? 

A. You accept him as that. He shouldn’t be a 
member of the union or he is not accepted in the 
union unless he is qualified. 

Q. Well, is that true with regard to the mem- 
bers of the steward’s department? Are they quite 
experienced at getting around on a ship? 

A. That’s—they are accepted as that. 

Q. Is it not true that they are the least experi- 
enced as far as,seamanship is concerned 

A. Qh, yes. [379] 

Q. of all the men on the ship? 

A. They are not required to do any seaman- 
ship’s work. 

OF Yas. 

A. But, they are required to get up and down 
ladders aboard ship. 

Q. Which ones? 

A. Going various places, going down to the ice- 
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boxes. They go down there to do that—down lad- 
ders to do that. 

Q. Do you know, is it a vertical one or one that 
has some stairs, steps on it? 

A. There is a ladder of an angle. 

Q. It’s at an angle? It’s not a vertical one? 

A. No, not that one. 

Mr. Williams: I have no further questions, your 
Honor. 

Mr. Krause: I have no further questions, Cap- 
tain. : 

The Court: Can counsel advise me, is there any- 
thing in the contracts with the union with refer- 
ence to retirement age? 

Mr. Williams: There is 

Mr. Krause: No. 

Mr. Williams: there is no testimony on 
that. There is none as regards this individual. 

The Court: My recollection is there is none. 

Does either party propose to offer any evidence 
as to whether a seaman works up until the day 
he is expected to die? [380] 

Mr. Williams: Well, your Honor, we have the 
possibility of putting on some rebuttal and I ex- 
pected to use Mr. Farley. 

The Court: Well, of course, you put on your 
life-expectancy witness. 

Mr. Williams: Yes. 

The Court: And, it just occurred to me on your 
evidence for damages that you have in the case, 
do you expect he would die aboard ship? 
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Mr. Williams: Well—— 

Lhe Court: A natural death at the end of his 
expectancy ? 

Mr. Williams: Well, our testimony would be 
that we would not expect him to work full time as 
a marme engineer up to age seventy-five, which 
would be a life expectaney. We wouldn’t contend 
for that, your Honor. But we will contend the age 
he is able to work is much longer than it is for 
ordinary men in other occupations. Because of the 
training and the specialization of it he is able. And 
that there is no compulsory retirement age. 

The Court: Either party going to offer any type 
of evidence of what the practice is or how long a 
man in relatively good health does 

Mr. Williams: We could offer it through Mr. 
Farley, then. [381] 

The Court: I will wait then. 

Mr. Krause: Well, we have Captain Larson on 
the witness stand. 


Redirect Examination 

Q. (By Mr. Krause): How old did you say 
you were, Captain ? 

A. I will be sixty-nine within four months. 

Q@. You have continued going to sea until how 
long ago? I mean, steadily ? 

A. Well, in 54. But, I started going to sea as 
a boy in the old country and I have gone to sea 
practically all my life with the exceptions of I 
was ashore for three years from ’20 to ’23. Outside 
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of that I have continually gone to sea. And, my 
reason for retiring is not on account of my health, 
it is—if you may excuse me—to explain it this 
way: that my family and my children have grown 
up and left the home and it is just the wife and 
T. And, she brought up the point that she has been 
saying good-by to me for so many years that the 
few years we had left she wanted me to stay at 
home. And, that’s the reason I retired. 

Q. Well, you would say that you would still be 
able to go to sea now? 

A. And, I hope—I might say this that if I can 
talk my wife out of it I will still go to sea. I long 
to go. [882] 

Q. Now, as far as age is concerned for Masters 
and licensed officers on merchant vessels, it just 
depends upon whether they are physically fit and 
able as to whether they continue to go to sea? 
Yes. 

Is that right? 

(Witness nods head.) 

There is no age limit now? 

Not that I would know of, no. 

Yes. 

I might add that you have mentioned, 
brought the subject wp, the States line had an en- 
gineer going to sea with an artificial leg and he 
did very well and he was there for a number of 
years. And, I have seen an engineer with one arm 
even. I have had them with me and they have done 
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very well. So, I can’t see physically there should 

be any great handicap for a man not going to sea. 
Mr. Krause: I think that’s all, Captain. 


Reeross Examination 

Q. (By Mr. Williams): Captain, did you know 
an engineer by the name of Mr. Fred Sprague that 
has been around here in Portland? 

A. Yes, sir. I was shipmates with him. 

Q. Died reeently, did he not? 

A. I think so, yes. [383] 

Q. Do you know if he worked as a night engi- 
neer up until the time that he died? 

A. Well, that I don’t know because I wasn’t 
home. I was sailing at that time. 

Q. Isee. Do you know how old he was? 

A. He was very old, I ean assure you. But, how 
old, & can’t 

Q. Was he in his early eighties, do you know? 

A. Yes, he was very 

Q. But, you don’t know—how long ago has it 
been that you know that he was still working ? 

A. Well, I would say probably three, four years. 

Mr. Williams: T have no further questions. 

The Court: That’s all, Captain. You may step 
down. 

The Witness: Thank you. 

The Court: Well, I take it that completes the 
testimony and you will have your deposition mat- 
ters? 

Mr. Krause: Well, I should offer some of my 
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exhibits here that haven’t been offered. Well, I 
guess we don’t need that, the deposition of Libel- 
ant. Deposition of Glenn Morgan, deposition of 
William J. Accurso. That’s 2 and 3. The X-rays 
of Libelant. They have already been identified and 
offered. The physical and medical records of John 
Farley at the United States Marine Hospital at 
Seattle. [384] 

Mr. Williams: I have no objection to any of 
those, your Honor. 

The Court: They will be received. 

(Whereupon Respondent’s Exhibits 2, 3, 4, 
deposition of Glenn E. Morgan, deposition of 
William J. Accurso, and medical records of 
John Farley, respectively, were thereupon re- 
ceived in evidence.) 

[See Exhibit 2 at page 501, and 3 at page 
547. | 

Mr. Krause: That is 5. 

Mr. Williams: Yes. 

Mr. Krause: Then, 6, also, medical records of 
John Farley of the Portland office, they are there. 
I offer them. 

Mr. Williams: No objection. 

The Court: They will be received. 

(Whereupon Respondent’s Exhibit 6, enve- 
lope containing records of treatment of John 
Farley, previously marked for identification as 
Respondent’s Exhibit 6 was thereupon received 
in evidence.) 

Mr. Krause: The rough log of the Augustin 
Daly is in? 
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The Court: Those have been received. 

Mr. Krause: I am wondering, nothing appeared 
[885] that I can reeall as to why both our rough 
and smooth log should be in. I brought the smooth 
log along too but we don’t want to have it in here 
unless there is some reason for it. 

Mr. Williams: Well, I have not had an oppor- 
tunity to examine it thoroughly, Mr. Krause. Un- 
less you have some objection 

mr. Krause: Wel]—— 

The Court: My notes show that we designated 
the smooth log as 7-A. 


land 


Mr. Krause: 7-A, yes. 

The Court: That was received. 

Mr. Krause: Well, that was because counsel said 
he wanted it here because he thought there was 
some discrepancy between the two. Now, nothing 
has appeared so far on that but perhaps we can 
leave it here and take it out later if it appears it’s 
not necessary. 

Now, the doctor’s office records were not brought 
in but the doctor testified that they would have 
been necessary to impeach—but the X-rays are 
here and that is Exhibit 8. 

The Court: The X-rays as Exhibit 8. 

Mr. Williams: That is under 4. 

The Court: Are they under 4? I think those 
Were separate X-rays, weren’t they? [386] 

Mr. Williams: They would be under 4 as X-rays. 

Mr. Krause: The X-rays, those were the Public 
Health Service records as 4, I think. Is that right? 
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The Court: The X-rays, Exhibit 8, then, will be 
received. 


(Whereupon Respondent’s Exhibit 8, X-rays, 
previously marked for identification were there- 
upon received in evidence.) 


Mr. Krause: And the Articles of the Augustin 
Daly, they are here and have been offered. 


The Court: They will be received. 


(Whereupon Respondent’s Exhibit 9, ship- 
ping Articles, previously marked for identifica- 
tion were thereupon received in evidence.) 


Mr. Krause: License and oath of John Farley. 
It is the stub of the license of John Farley. 

Mr. Williams: Your Honor, I will object to 
the admission of it on the simple ground it has 
no relevancy to the case. 

The Court: What do you claim for it, Mr. 
Krause ? 

Mr. Krause: Well, he takes an oath when he 
gets this license that he will obey all laws of the 
United States. Now, that, I would suppose, would 
[387] include any duties that he has under the law 
as an officer on the vessel. 

The Court: But, what is his obligation when he 
signs the Articles? 

Mr. Krause: The Articles? 

The Court: Yes. Is there any obligation con- 
tained in those? 

Mr. Krause: On the Articles, he signs the Arti- 
cles like all crew members do with the Master 
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agreeing not to bring grog aboard the vessel and 
to obey all the lawful orders of the Master. 

The Court: That’s all. I didn’t know just how 
far that went. Well, under your theory then it will 
be reecived. 

(Whereupon Respondent’s Exhibit 10 being 
the second assistant engineer’s license of John 
Tfarley, previously marked for identification, 
was thereupon received in evidence.) 

Mr. Krause: Now, the deposition of J ohnson, 
you have that one there, Mr. Clerk. 

The Court: I guess it hasn’t been marked, has it? 

Mr. Williams: I don’t think it has. 

Mr. Krause: Oh. That only just came in. It was 
taken in San Francisco and arrived here after we 
started the trial, I think. [888] 

Mr. Williams: Yes. 

Mr. Krause: Deposition of S. L. Johnson. Well, 
that is all we have, your Honor. 

The Court: Do you have the Johnson deposition ? 

Mr. Krause: Yes. The deposition of S. L. 
Johnson. | 

Lhe Court: That should be marked Respondent’s 
Exhibit 11, I take it. 

Mr. Krause: Now, your Honor, may it be stipu- 
lated that any of the exhibits that were offered 
and received, counsel may read or quote In memos 
any parts of them without reading them into the 
record here at this time? 

The Court: Let the record so show that that is 
satisfactory. 


390 John Farley vs. 


Mr. Williams: Yes, your Honor. 

Mr. Krause: That’s all we have, your Honor. 

The Court: What is the desire of counsel, do 
you want to be heard orally or do you want to pre- 
sent it by memo? 

Mr. Williams: Well, I have no preference, your 
Honor. Does your Honor wish to have—I feel it 
is necessary to give your Honor briefs on the law 
in this matter. It is somewhat complex. 

The Court: I think your facts are not too dit- 
ficult in this matter and I believe that your respec- 
tive theories are supported by your authorities. 
[389] If you want to he heard orally I will hear 
you at 1:30 or if you want to file a memorandum 
at a later time and be heard orally it is all right. 

Mr. Williams: I would prefer to do it at a 
later time, your Honor. There are several things in 
these various depositions—I think Mr. Krause per- 
haps agrees—that should be pointed out. 

The Court: How much time do you need to file 
a brief? 

Mr. Williams: We have a little rebuttal testi- 
mony, your Honor. Very little. 

The Court: Oh. All right. Then, we wait until 
this afternoon then. Well, we had better say 1:45. 

Mr. Williams: That would be fine. 

(Whereupon the Court adjourned for the 
noon recess.) [890] 


Afternoon Session 
(Whereupon the Court reconvened at 1:45 
p.m. pursuant to the noon recess.) 
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Mr. Williams: Starting the rebuttal of the Libel- 
ant we will call Mr. Farley. 

The Court: I beg your pardon? 

Mr. Williams: We will call Mr. Farley for re- 
buttal, your Honor. Has counsel finished putting on 
his case in chief? 

he Court: I believe the record shows the Re- 
spondent is resting. 

Mr. Williams: Mr. Harley, take the stand, please. 


JOHN FARLEY 
the Libelant, produced as a witness in his own be- 
half, having been previously sworn, was examined, 
and testified as follows: 


Direct Examination 

Q. (By Mr. Williams): Mr. Farley, you were 
in the courtroom this morning when Captain Lar- 
son testified concerning practices aboard ship for 
providing crews with shore liberty while the vessel 
was at anchor. Did you hear that testimony ? 

A. Yes, sir. 

Q. Yes. Is there a practice generally prevailing 
in the shipping industry relative to a particular 
type of appliance to be used to provide the erews 
[391] with ingress and egress while going to and 
returning from shore liberty while the vessel is 
anchored in the harbor? Is there such a practice? 

A. Well, the only practice I seen 

Q. Well, first, can you answer that question ‘‘Ts 
there a general practice?” 

A. There is a practice of using the gangway. 
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Q. When you say “gangway,’’ do you mean—— 

A. Accommodation ladder. 

Q. ——accommodation or gangway type of lad- 
der? A. Yes, sir. 

Q. They call that a companionway sometimes ? 

A. They call it this Jacob’s—or accommodation 
ladder. 

Q. Yes. Now, is there a practice for using a 
Jacob’s ladder under those circumstances? 

A. Well, there is in some ports I have been 
in where we lay alongside of the dock maybe loaded 
with coal or something like that and pull away 
from the dock and pull out in stream. 

Q. Yes? 

A. And then they take the accommodation lad- 
der up and they wait there maybe for some Oi lave 
crew to come aboard and they will put the Jacob’s 
ladder over for the men to come up on the Jacob’s 
ladder. 

Q. How many men would be returning then? 
[392] You mean a few men have been left ashore? 

A. The few men that has been left ashore, 
maybe three or four men, something like that. 

Q. Mr. Farley, can you recall of any instance 
—you have to sea over thirty years, have you not? 

A. About thirty years. 

Q. Can you recall of any instance when a ship 
is anchored in a harbor where shore liberty—where 
a Jacob’s ladder was used to provide the crew with 
shore liberty? Can you recall of any instance like 
that? 
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A. I can’t. I can’t name no ship where I have 
been on where T ean reeall of any ship. 

Q. You mean with the exception of the SS Au- 
gustin Daly? 

A. 'That’s all, the Augustin Daly, yes. 

Q. Now, Mr. Farley, have you gone ashore for 
eertain specific purposes on a Jacoh’s ladder when 
you were anchored in port? BO OVeES sit 

Q. And, describe what were the circumstances 
surrounding that ? 

A. J was in Moroceo and T was on a ship there, 
the Gillis, T think it was, or cither that or the 
McCoy. We taken bunkers there. 

Q. You mean, bunkers of fucl oil 2 

A. Fuel oil, yes, sir. And, there was no shore 
[393] liberty granted to the crew so the Chief 
asked me to take and go up on the hill and cet 
the gauging of the tanks and bring the reading 
back to him. And, that’s what IT did. I climbed 
down the Jacob’s ladder and I climbed up the 
Jacob’s ladder. 

Q. Yes. Now, Mr. Farley, is there any general 
practice among marine engineers as to when they 
stop working? When do they stop going to sea, is 
there anything that dictates when they shall do 
that? 

A. Well, I know a lot of chief engineers and 
they—they’re going to sea because the companies 
hold onto the chief engineers. You get aboard of 
a ship sometime there will be a chief engineer sev- 
enty years old or seventy-five, or something like 
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that, on a ship and when they’re here ashore— 
there is some of these men ashore here like Charlie 
—old Charlie and MeMann—Joe McMann and 
them fellows, they’re up around seventy-five or 
eighty years old and they stand nothing but night 
watches. Quite a few of them up there don’t do 
nothing but stand night watches. 

Q. Well, now, is it your testimony that when 
a marine engineer stops going to sea, assuming he 
is in sufficient physical condition, he usually stands 
night watches then as a form of semi-retirement? 

A. He goes on that. He stands them. When he 
[394] comes in rotation he gets them the same as 
the rest of them. 

Q. I see. He stands night watch for ships com- 
ing into port? A. Coming into port, yes, sir. 

Mr. Williams: Well, first of all, your Honor, I 
would like to read into the record a portion of 
Libelant’s exhibit relating to wages, Exhibit Num- 
ber 5. On page 21 thereof it is entitled “Rates of 
pay and conditions for night relief engineers.”’ 

Q. That is the type of job that you referred to, 
is it not? A. Yes. But, for what dates? 

Q. Night relief engineer. 

A. What date is that on that book, though? 

Q. This particular book is effective—date, June 
16, 1954. I am going to read to the Court. 

The Witness: Oh. 

Mr. Williams: It says “When relief engineers 
are employed for watch at night between the hours 
of 4:00 p.m. and 8:00 p.m. or on Saturdays, Sun- 
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days, and holidays, they shall be required to main- 
tain an alert watch and shall perform such duties 
as may arise in connection with the engine depart- 
ment formerly performed by licensed engincers. 
Iiffective as of 12:01 aan., June 16, 1953, the rates 
shall be $2.92 per hour.’? And then it says [395] 
“Employment effective January 11, 1954.” 

Q. That would be the applicable rate, would it 
not, if you were to be working? 

A. If I could be working now. 

Q. Now, how many hours do you normally work 
as a relief engineer at night? 

A. It depends on what watch you take. If you 
take from 5:00 o’clock at night 

» Yes? 

A. to 12:00 o’clock you get seven hours, 
there is another man that comes down and relieves 
you at 12:00 o’elock at night and he stays till 8:00 
o’clock in the morning, and if it is Saturday then 
there is another man comes down and he relieves 
you at 5:00 o’clock—or, 8:00 o’clock in the morning 
and he stays till 5:00 o’clock at night. 

Q. Yes? 

A. One will get nine hours and one will get 
eight hours and the other will get seven hours. That 
is, if the ship is in for that Friday and Saturday. 

Q. Yes? 

A. But, if it’s in Sunday it will be the same 
way. It proceeds the same thing then till Monday 
morning and then there is no day engineer comes 
on, just the night engineer for seven or eight hours. 
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Q. Well, Mr. Farley, when would you normally 
[396] expect to go to sea, you yourself ? 

A. Well, I thought even before I ever got hurt 
—thought I would be going to sea for another ten 
or twelve years because I like going to sea and I 
would still like to go to sea. 

Q. Well, you were aged fifty-eight at the time 
of your injury. Ten years would be age sixty-eight, 
I presume. A. Well 

Q. If it were twelve years it would be age sev- 
enty. After that period of time what did you expect 
you would be doing? 

A. That would be hard telling. 

Q. Well, I mean, did you expect to be doing 
night relief work? 

A. Yes. I’d be standing night watches if I could 
get them. 

Q. How many do you think you would get or 
ean you tell with any 

A. You ean’t tell how many nights. It just de- 
pends on how many ships are in port and how ship- 
ping is. Shipping is sometimes good and sometimes 
shipping is bad. 

Mr. Williams: You may examine. 


Cross Examination 
Q. (By Mr. Krause): Do you know of any sec- 
ond assistant engineers that are over sixty-five 
years old on a job? [397] 
A. Right offhand I couldn’t say. But, there is 
engineers over sixty-five years old that is working. 
Q. Second assistants? 
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A. There is second assistants but I couldn’t tell 
—you can go up—well—— 

Q. Well 

A. Just a minute. You can go up to the Ship- 
ping Commissioner and look in the articles that 
they have there, you can find out the ages of the 
second assistant engineers. I don’t know that but 
I know there is engineers that come aboard that 
is old. 

Q. Now, Mr. Farley, you know that the chief 
engineer sometimes is an older man on a ship ? 

#e Yes, sir. 

Q. But, the chief engineer is usually older than 
the second and third assistant, isn’t he? 

A. Sometimes. 

@. Yes. The third assistant that was on the 
ship with you was this young Zaleski that testified 
here in this case, wasn’t he? Ai» “Wesyaain. 

Q. And, usually the second and third assistants 
are quite young men, aren’t they? 

A. Well, some of them have seven and eight 
issues of licenses, some of them. [398] 

@. Some of them have seven or eight issues of 
license ? i Vies, sit. 

Q. I asked you what was usually the case. 
Aren’t they usually young men? 

A. They’re usually young men, yes, sir. 

Q. That’s right. Mr. Farley, was there anything 
there on this night that you got hurt to prevent 
you from seeing what was going on on the Jacoh’s 
ladder ? 
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A. I don’t get just what you mean now. 

Q. Well, was there anything to prevent you 
from seeing what was on the Jacob’s ladder? 

A. If I would have looked I could have looked 
up above. There is a light up above and I could 
have looked up above, I could maybe seen the 
Jacob’s ladder if I would have looked up above. 

Q. What prevented you from seeing a man 
climbing on the Jacob’s ladder up toward the top 
of the ladder? A. What prevented what? 

Q. Was there anything to prevent you from 
seeing what was on the ladder? 

A. J didn’t look at the ladder. 

Q. I know it. But, what I am asking you, was 
there a wall between you and this ladder? 

A. No, sir. 

Q. There was nothing between you and the lad- 
der, was there? [399] 

AvemiNo, ei No; SIT: 

Q. So, if you had looked you would have seen 
the man on the ladder and what he was carrying? 

A. Jf I would have looked I would have seen 
it, yes. 

Mr. Krause: Very well. That’s all. 


Redirect Examination 
Q. (By Mr. Williams): Mr. Farley, you can’t 
say whether you would have seen what he was 
carrying very well, can you, unless he was carry- 
ing it in a manner in which it was exposed to you? 
Isn’t that true? 
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A. If I would have taken a look at a man—if 
IT seen a man that had a package in his hand, or 
something like that, I would have seen a package. 
But, what is in the package, or anything like that, 
I wouldn’t know. 

Mr. Krause: No. 

Q. (By Mr. Williams): Mr. Farley, when you 
were looking up—if you had looked up from there 
you would have been looking right directly into a 
light, wouldn’t you, a floodlight shining down? 

A. You would look into a light all right. I have 
never had any—much experience with J acob’s lad- 
ders and coming aboard and going in them so I 
couldn’t say exactly what is what. 

@. Was there a lot of light on the launch or 
was most of the light [400] 

A. There is no light down at the launch at all 
except a little bit of a running light. They have a 
red light and a blue light, little running lights. 
They have little lanterns. They have little lights. 
They have on them launches, little kerosene lamps. 
Sometimes they just have little white lamps on 
there, just a kerosene light they have on there. 
That’s all the light I could see down below. It’s 
kind of dark down there. 

Q. Well, was it lighted down below or was it 
dark, in general, if you know? 

A. Kind of hazy down there. Dark. 

Q. The only light you had was that coming 
down from up above? 

A. When yon get up above—when you get up 
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above close to the ladder the light shines right close 
to it—your ladder, right out towards the side of 
the ship. It don’t point down to the bottom of the 
end of it into your boat or into your launch. 

Mr. Williams: No further questions. 

Mr. Krause: I have nothing further. 

The Court: That’s all, sir. You may step down. 

Mr. Williams: Your Honor, I would like to 
move the introduction into evidence of Libelant’s 
Exhibit Number 3, report of William J. Accurso, 
[401] United States Coast Guard, dated August 
21, 1952. 

The Court: What is the number of that? 

Mr. Williams: Exhibit Number 3, your Honor. 

The Court: 3. What is your position about it, 
Mr. Krause? 

Mr. Krause: Well, your Honor, the captain’s 
deposition was taken. This statement was not pre- 
sented to him. It isn’t evidence in itself. It would 
appear that it was supposed to be contradictory 
of the eaptain’s testimony and nothing has been 
pointed out to him or me on that point. I do notice 
a conclusion, a plain conclusion as to whether there 
was negligence or fault on the part of anyone. I 
don’t think that that is admissible in evidence here 
since that is a question the Court is going to de- 
cide and isn’t a factual statement that a witness 
under those circumstances would be permitted to 
give. There is no evidence here that the captain 
saw this accident, therefore, every bit of it would 
be hearsay as far as he is concerned. That is, the 
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deposition indicates he did not see the accident. 
And, therefore, I can’t understand on what. basis 
that would be admissible here. 

Mr. Williams: Your Honor, this, of course, 1s 
a Government record duly authenticated as such 
required by law to be made whenever there jis an 
accident involving injury to a man. The eaptain 
[402] is the representative of the vessel and as 
such he is the vessel in absence of its owners and 
he alone has the power to make admissions or 
denials or statements concerning liability. I think 
that is well understood maritime law. 

The Court: All right. Now, assuming for the 
sake of argument that this is a report of the master 
of the vessel involved which he was under obliga- 
tion to make and to file. You remember, Mr. 
Krause, we had a very similar situation as this in 
the fire case in Eugene. I don’t know if you heard 
about that or not. It is very similar to the situation 
of where a birth certificate is filed by doctor and he 
states the facts as to the time, date of birth, weight 
of the registry, and then he makes a statement as 
he did at one time that the child was cither legiti- 
mate or illegitimate. It is my recollection that it 
was involved in my search. And that was one of the 
questions in the fire case. There was this situation: 
the fire warden was under obligation under the 
State law to make a report of his investigation con- 
cerning forest fires, and one of the findings very 
similar to this was injury due to neghgence. And, 
that is a conclusion, that is a finding that this officer 
was to make from what investigation he made. 
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Under the State Fire Marshal’s law he is to 
make a showing as to what damage was incurred by 
the fire. In [403] this case the plaintiff is suing for 
about a quarter of a million dollars and the defend- 
ants came in where the State forester had made the 
conclusion of fifty or sixty thousand dollars damage 
to burned-over land. 

Now, I hold that that is completely analogous to 
this situation here. Assume for the sake of argu- 
ment that the Master was under obligation by law 
to make such a report. In my search at that time I 
was convinced that was not prima-facie evidence of 
the conclusion therein stated. So, I will be consist- 
ent in my own mind, anyway, and I will reject the 
offer. 

Mr. Williams: All right, your Honor. 

The Court: Now, that is upon the idea that it is 
not a statement of fact but a conclusion. 

Mr. Williams: Your Honor, I offer it for the 
purposes of impeachment also. 

The Court: I understand. Now, I will hear you. 
Tt has been asserted by counsel that the witness in 
his examination was not given the opportunity to 
answer this. 

Mr. Williams: Of course, it was not in posses- 
sion of us at that time, didn’t even know it was re- 
quired as an exhibit. 

The Court: Well, I think he was entitled to 
have it. Either that or at a later time. Now, let me 
ask you this: is there some statement other than the 
conclusion that we [404] have been talking about in 
this statement that you claim, some stated fact, in 
other words? 
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Mr. Williams: May I see it for a moment? I be- 
heve there may be. No, I think not, your Honor. 

The Court: That is the whole thing? 

Mr. Williams: That’s the whole thing. 

The Court: All right. I will stand on the ruling. 

[See page 453.] 

Mr. Williams: Very well, sir. That completes 

our rebuttal. [405] 


ae oe HE 


[Endorsed]: Filed Jan. 14, 1957. 


LIBELANT’S EXHIBIT No. 1 
DEPOSITION OF MALCOM EDWARD POTTS 


* * * * ¥ 

MALCOM EDWARD POTTS 
produced as a witness herein on behalf of the Libel- 
ant, being first duly sworn by the Notary Public, 
was examined and testified as follows: 


Direct Examination 

Q. (By Mr. Williams): Will you state your 
name, please? A. Malcom Edward Potts. 
Q. What is your present address? 
a 2st. 31st. 
Q. . What city is that in? 
A. Los Angeles, California. 
Q. And that is your home address? 
A. Yes. 
Q. And is that vour permanent mailing address, 
also? me” Yes. 

@. By whom are you employed at the present 
moment ? 
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A. Lincoln-Mercury Assembly Plant. 

Q. Is that in Los Angeles? 

A. In Maywood. 

Q. In Maywood? A. Yes. 

Q. That is just on the edge of Los Angeles? 

A. Yes, it is a little suburb, a suburb in the city. 

Q. And how long have you been employed by 
them? [4] A. A year and a half. 

Q. Do you know where you will be within the 
next six months? A. Well, I assume here. 


Q. Do you have any plans to be in the vicinity 
of Portland, Oregon, within the next six months? 

A. No, sir. 

Q. Or within a hundred-mile radius of it? 

A. No, sir. 

Q. You expect that you will be here in Los An- 


geles? A hat asec 
Q. Are you married, Mr. Potts? A. Yes. 
@. And you have children? A Yes 
Q. How many? A. Two. 
Q. Were you formerly employed aboard the 
SS Augustin Daly? A. Yes. 


Q. Do you know about when that was? 

A. That was in February of 1952. 

Q. That is when you became employed by them? 

A. Yes. 

Q. And what was your job aboard the Augustin 
Daly? [5] A. Assistant cook. 

Q. How many times had you gone to sea pre- 
vious to that voyage? A. None. 

Q. That was your first voyage at sea? 
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Ae Yes. 

Q. What sort of license did you have to procure 
in order to go to sea? A. Seaman papers. 

@. Seaman papers? As, Wes: 

Q. Did you have to pass any particular examina- 
tions to procure them ? 

eee Not that I know of. No, I didn’t pass any 
examinations. 

Q. You were in the N avy previous to that? 

mM, Yes. 

Q. But were you at sea while you were in the 
Navy? x. io. 
All your duty was shore duty ? 
That is right. 
And have you shipped since that voyage ? 
No. 
You have not been to sea since? 
No. [6] 
Did you sign articles aboard the Augustin 
Daly sometime in the month of February, 1952 ¢ 

A. Let me see. It was either in February or the 
month after, I can’t say exactly. 


OrPOPOrPSO 


Q. Where did you sign the articles? 

A. In Portland. 

@. And from where did you leave? 

A. Portland. 

Q. Portland, Oregon? A. Wes 

Q. And when you left Portland, Oregon, where 


did you go? 
A. Went down to Coos Bay. You mean on the 
ship ? 
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Q. Yes. Where did you then ship? A. Go? 

Q. Yes. 

A. You mean after, or before signing my arti- 
eles ? 

Q. When you signed articles, was that for a for- 
eign voyage? 

A. Yes, I imagine it was, because we didn’t 
come back to go overseas. 

Q. When did you leave to go overseas, did you 
depart from Portland, Oregon? A. Yes. 

Q. And when was that, approximately? [7] 

A. Icean’t remember exactly when it was. 

Q. Would it be either in late February or early 
March? 

A. Yes, either one. I don’t know. It was either 
late February or early March. 


Q. And where did you go when you left? 
A. To go overseas? 

Q. Yes. A. We went to Sasebo. 

Q. You went to Sasebo? A. Yes. 
Q. Japan? A. Japan, yes. 

Q: 


And about how many days were you in going 
over there? 

A. LI would say about 27, 28 days, something like 
that. It was almost a month. 

Q. Do you know the date of your arrival in 
Sasebo, offhand? 

A. TI believe it was April 2nd. 

Q. And that was the first foreign port that you 
went to? A. Yes. 

Q. And do you recall whether or not you. had 
shore liberty at that port? A. Yes. [8] 
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@. Did you go ashore? A. Yes. 

Q. What means of ingress and egress was there 
from the vessel, that is, what means of leaving the 
vessel was supplied by the vessel for erew members? 

A. Well, you mean insofar as the landing, or as 
to the boat? 

Q@. Yes, in what form of appliance or device 
which was used to permit crew members to act olr 
the boat onto a launch to go ashore? 


A. On that particular day we used a Jacob’s 
ladder. 

Q. A Jacob’s ladder? A. Yes. 

Q. That is also known as a pilot’s ladder, is it 
not? 

A. I don’t know. I just know it as a J acob’s 
ladder. I know the pilots use it. 

Q. What date did you go ashore, if you know? 

A. Well, I thought I went ashore —I am not 
sure about what date it was that we went ashore. 

Q. Do you reeall an injury that occurred to Mr. 
John Farley, who was the second assistant engineer 
aboard the SS Augustin Daly 2 me Wes. 

Q. With relation to that injury, what date did 
you go to shore? [9] 

A. It was the first night that we went to go 
ashore. 

Q. I mean in relation to the day that Mr. Farley 
was injured. Did you go ashore several times before 
that, or is that the only time you went ashore? 

A. That is the only time I went ashore. 

Q@. And you don’t know what date that was? 
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A. No. I can’t think offhand what date it was. 

Mr. Williams: I believe Counsel will stipulate 
with me that Mr. Farley went ashore on the 5th and 
was injured shortly after midmght on the 6th. Is 
that correct, Counsel ? 

Mr. Kennedy: Yes, shortly after midnight of the 
5th, if I remember correctly; I would be willing to 
stipulate that the accident happened approximately 
on or about 0040 April 6, 1952, which would he just 
shortly after midnight on April 5th. 

Mr. Williams: So it would be on April 6th. 

Mr. Kennedy: Yes. 

Mr. Williams: That is 40 minutes after mid- 
night, on April 6th. 

Mr. Kennedy: Yes. I would be willing to stipu- 
late that it was on or about that time. 

Q. (By Mr. Williams): Now, that is the time 
that you went ashore and returned, is it wot 

A. Yes. 

Q. And that date has been established to be 
April 5th, [10] and April 6th when you returned ? 

Will you describe, if you can rermember, how the 
Jacob’s ladder that you refer to was fixed to the 
vessel ? 

A. Well, from what I can remember, I thought 
it was fixed on the main deck, and outside of that, 
all I know, at least I figured it was secured to the 
main deck, though I could be wrong about that. 

Q. Your recollection of that matter is not too 
clear? A. No. 


Q. Is that your answer? 
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A. That is it. It is not too clear. 
Q. And was that the only means of leaving the 


ship which was employed on that date? 
A. Yes. 


Q. That was available to you? a. Yes. 

Q. Was an accommodation ladder used to pro- 
vide ingress and egress on that date? A. No. 

Q. It was not? A. ‘No. 


Q. It was not in use? 

A. It was not in use, no. 

@. Was it in use insofar as you know at the 
harbor of Sasebo. Japan, at any time during that 
particular time [11] that you referred to? 

A. I can’t remember. 

Q. You cannot recall? A. Wo. 

Q. Do vou know Mr. John Farley, second assist- 
ant engineer, aboard the Augustin Daly? Would 
you recognize him? 

A. I believe I would. 


Q. You know who he is? A. Yes. 
Q. You had met him? A. Yes. 
Q. Previous to this time? A. Yes. 


Q@. And when you went ashore, that was on 
about what time of the day, on April 5th? 

A. I would say about 6:00 o'clock, around 6:00 
o'clock. 

Q. Was it in the morning or in the afternoon? 

A. Afternoon. 

Q. In the afternoon. And did you go down the 
Jacob's ladder to get in the launch? 

A. Yes, sir. 
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Q. Is that how you got ashore ? thew Y Gee 

Q. And how many other men from the ship’s 
crew went ashore at that time, if you know, ap- 
proximately? [12] 

A. TI would say about 10, 15 men went ashore 
with us. 

Q. Was Mr. Farley among those men, if you 
know, if you remember ? 

A. Tam not certain. I don’t remember. 

Q. Then you got on the launch. Was that pro- 
vided by the ship? 

A. From what I understand, yes. 
Q. And that launch took you ashore? 
Al tes 
Q. And did you arrive at a dock ashore? 
hommes: 

Q. And would you then state what you did after 
that? 

A. Well, after that we went into a bar there on 
the waterfront. 

Q. When you say ‘“we,’? whom do you mean, 
Mr. Potts? 

A. A friend of mine that were in the ship there, 
a couple of fellows that IT van around with on the 
ship, and we went into the bar and had a couple of 
drinks. 
Which bar was that? 
You mean the name of the bar? 
No, no. Where was it? 
Oh, on the dock. 
Right where the dock was ? 


OPOoOPe 
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A. Yes, where we come off the ship and launch, 
and walked up a few paces and the bar was there, 
and I had a few [13] drinks there. And then we 
left there and went and got a haircut; after the 
haireut walked around a bit, and then went up to 
some houses, ladies’ houses, women’s houses, and 
after that we left and went back to the ship; which 
then the accident occurred. 

Q. Now, during the time you were ashore, when 
you were in the first bar, Mr. Potts, how many 
dvinks would you say you had? 

me Vell; Ill say that I had a couple of whis- 
kies, glasses of whisky there, and maybe about one 
or two bottles of beer. 

Q. Incidentally, how old are you, Mr. Potts? 

pee mi tty: 

Q. You were twenty-eight or twenty-seven at 
that time? 

A. Let me see. I must have been twenty-eight. 
I just turned twenty-eight. 

Q. And did you have anything else to drink 
after that time, and before you got on the launch 
to go back to the ship? A. Yes. 

What did you have to drink? 

More whisky and beer. 

At other bars? 

No, not at any other bars. 

Did you buy a bottle? [14] A. Yes. 
And do you know about how many drinks 
you took out of the bottle, roughly ? 

A. I would say roughly a couple. 


a 
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Q. And then you returned to the dock where the 
launch was to pick you up? A. Yes. 

Q. And about how many men went back at that 
time ? 

A. Oh, I don’t know exactly how many men. 
All I remember seeing was just the ones that were 
there at the accident. Now, whether there were any 
more near there or not, I couldn’t say for sure. 

Q. Would you say about the same number of 
men who went in came back at that time? 

A. No. ie 1) |) 

Mr. Kennedy: I object to that on the ground ut 
is leading. 

Mr. Williams: Very well. I will withdraw tite 
question. 

Q. You have stated that as far as you know, 
approximately 10 or 15 men, you think, went 
ashore in the launch. A. Yes. 

Q. Can you tell me approximately how many 
men came back in the launch, to the best of your 
recollection? Approximately. 

A. Like I said, I only remember the ones that 
were [15] there at the time of the accident. Now, 
how many were in the boat, I can’t recall. 

Q. Was Mr. Farley among those on the boat re- 
turning? By Mr. Farley I mean the second assist- 
ant engineer on the Augustin Daly. A. Yes. 

Q. Will you describe the launch in which you 
returned to the ue, as to how long it was, approx- 
imately ? 

A. I would say approximately 25 feet. 
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@. And about how wide would you say the 
launch was? 

A. Oh, about 10 or 12 feet wide, I guess, some- 
thing like that. 

Q. And was it an open cockpit, or was it cov- 
ered ? 

“A. Well, where we was, was covered. 

Q. Then, the passengers, the crew members, rode 
in a covered portion? A. Yes. 

Q. Inside of a cabin of some sort? 

A. Yes, it was covered over. 

@. Was this cabin open on one or more sides? 

A. It was open on each end. 

@. On each end. And about how long would you 
say the cabin was? 

A. Oh, let’s see. It was a little shorter ; about 
eight or nine feet, I cuess, something like that. [16] 

Q. And did you sit down inside there on benches 
or something like that? 

A. Yes, sat on benches inside there. 

Q. About what time did you leave Sasebo, the 
dock there, to return to the ship, would you say? 

A. Gee, I don’t know. Let’s see. I thought that 
the boat was scheduled to go back around 11 o’clock, 
and I thought we had only sat there a short time. 
Of course, it could hare been longer than I figured, 
and it only takes a very few minutes to get out 
there. So I don’t know exactly what time it was we 
left there. 

Q. During your trip on the boat, on the launch 
from the shore to the ship, will you describe what 
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your condition was with relation to your sobriety 
or soberness; were you sober or were you intoxi- 
cated, and if so, describe 1t. 

A. Well, no, I wouldn’t say that I was very 
sober, not absolutely sober, although I wasn’t 
overly drunk, either. I mean I had had a few 
drinks, and I knew what I was doing. I was aware 
of myself at that time. 

Q. Were you stumbling or falling down’? 


A. No, sir. 
Q. Were you singing or making a great deal of 
noise on the way back? AL” Nos sir- 


Q. Were the men with you doing that? ali 

A. Yes, if I can remember correctly, but I ean’t 
remember exactly whether he was or not. 

Q. Whether somebody was singing? 

A. Yes. 

Q. Or whether what? 

A. Or whether they were making a loud noise. 
IT know it wasn’t dead quiet. 

Q. (By Mr. Kennedy): You know it wasn’t 
dead quiet, is that what you said? A. Yes. 

Q. (By Mr. Williams): And you were with 
some friends, you were grouped together, is that 
correct, on the launch going back? 

A. Well, not exactly a group. I mean everybody 
was just sitting in it. 

Q. Where were you sitting on the launch? 

A. Iam not sure about where I was sitting, but 
I believe, I think I was sitting forward of the boat. 

Q. Were you sitting next to Mr. Farley, or do 
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you know? A. I don’t know. 
Q@. You don’t know where he sat with relation 
to you? A, No,.sim 


Q. Did he talk to you on the way back? 

A. Not that 1 know of, no. 

Q. And when you arrived at the side of the ship, 
did [18] the launch stop there close to the position 
where the Jacoh’s ladder was fixed 2 a. dest 

Q. And what did you do at that time? 

m i went out and I believe—I am not sure 
about this, but my friend went up the ladder first 
and then I believe I proceeded to go up the ladder. 

@. You were the second man up the ladder? 

A. Yes, I was the second man up the ladder. 

@. How did you leave the launch? JI mean, you 
were in an enclosure, you said? a. West 

Q. In sort of a cabin that was open on the two 
ends? A. Yes. 

Q@. Did you go out the front end or from the 
back end? A. I went out the front end. 

Q. And was there » deck on the forward of the 
this launch? + <A. Yes. 

Q. On the bow of the launch? A. Yes. 

Q. And you stepped from there onto the Jacob’s 
ladder ? im Yes: 

Q. About how far would the launch have been 
from the Jacob’s ladder? [19] 

A. Oh, it would have been right up on it, I 
imagine. 

Q. Within a foot? nv Yes, yeu 

@. And did other men come out there with you, 
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at the time you came out to get on the Jacob’s 
ladder ? A. Yes, I believe they did. 

Q. Or did they stay inside, or do you know? 

A. Well, I believe we filed out one by one, be- 
cause it was too small for too many to come out all 
at once. That is the reason why I say I believe I 
was the second one up the ladder. I believe my 
friend went out first, and then I went out, and we 
went up the ladder then. 

Q. And would you say that you were feeling 
good at this time? 

A. By “feeling good,’’ what do you refer to? 

Q. I mean to say, were you, by reason of having 
had some alcoholic drink, feeling somewhat elated? 

Mr. Kennedy: I object to that on the ground it 
is leading. 

Mr. Wiliams: That is all right. I will withdraw 
the question. 

@. When you started up the Jacob’s ladder, was 
there anything you were carrying, were you carry- 
ing anything? A. Yes, 

Q. What were you carrying? [20] 

A. I had two bottles that I was carrying. 

Q. Were those your own? 

A. No, they were not mine. They were my 
friend’s. 

Q. You were taking them aboard for your 
friend? A. Yes. 

Q. Is that what you were doing? &. “Yes: 

Q. And how were you carrying those bottles, 
were they wrapped in a sack? A. No. 


United States of America 417 


(Deposition of Malcom Edward Potts.) 

@. Or were they free, or what? 

A. They were free, and if I ean remember cor- 
rectly, I had one in my right hand and one under 
my left shoulder—under my left arm. 

Q@. Holding it under your left arm? 

Me Vos. 

Q. So that when you went up the Jaeob’s lad- 
der, which hand were you holding onto the Jacob’s 
ladder with? 

A. With both of them. Of course, I was using 
both hands going up and, well, with one bottle, it 
may have been a little awkward. 

Mr. Kennedy: Will you read the question and 
answer? 

(Record read by the Notary.) 

Mr. Kennedy: Very well. 

Mr. Williams: I will claritycite [21] 

Mr. Kennedy: Go ahead. 

Q. (By Mr. Williams): Mr. Potts, you were 
holding a bottle how, by the neck? A. Yes. 

Q. In your right hand, is that correct? 

A. Yes, yes. 

Q. And you weren’t holding onto the Jacob’s 
ladder with your fingers, then, is that correct, as 
you went up, with the fingers of your right hand 2 

A. Yes, I had the bottle and was gripping it, the 
bottle like this (illustrating), and sort of both, go- 
ing up like that. Maybe I used two or three fingers 
going up. 

Q. Of your right hand? A. Yes. 

Q. And is it correct your left hand was free, 
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excepting you had a bottle? A. A bottle. 

Q. Under your left arm? 

A. That is right. 

Q. And will you describe what happened as you 
went up the Jacob’s ladder? 

A. Well, I just went up the Jacob’s ladder and 
when I got to the top, I went over, went to go over 
the rail there, or I was on top of the rail, and then 
instead of going forward I went backwards. [22] 

Q. You simply fell? 

A. Fell. That is all that I know about it. 

Q. Did you slip on anything, or did you just 
fall? 

A. I don’t remember whether I slipped or 
whether I fell. All I know I was just by myself 
floating in air. That was all there was to it. 

Q. Do you know how far you fell? 

A. I would say about like off of a two-story 
building. 

Q. By that height, what do you mean to indi- 
cate, you mean 15, 20, 25 feet, or about how far? 

A. Twenty, twenty-five feet, I imagine, some- 
thing like that. 

@. And on what did you land? 

A. Well, I will say I landed on Mr. Farley, at 
least the way he was groaning and everything, I 
expect I landed on him. 

Q. Did you land just on Mr. Farley or partly 
on other men also? 

A. Well, as far as I know I landed on Mr. Far- 
ley, but the other men say I hit them, too. 
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Mr. Kennedy: I move to strike that last portion. 
Is that agreeable? 

Mr. Williams: You just put your motion in. 

Mr. Kennedy: All right, I move to strike the 
last portion of the answer where he states that he 
heard or was [23] told he fell on other men, also, 
on the grounds that it is completely immaterial in 
this case and is not responsive to the question. 

Q. (By Mr. Wilhams): Mr. Potts, what hap- 
pened to the bottles that were in your hands, one in 
the right hand and one under your left arm, what 
happened to them as you fell? 

A. Well, they fell to the deck below. 

Q. To the deck of the launch? 

A. Yes, and one of them busted. 

@. On the deck of the launch? 

A. I guess so. All I ean say is that it busted. 
I don’t know whether it fell on anyone or not. 

Q. What happened to the other one? 

A. The other one, I still let £0 

Q. Did you retrieve that 2 Eee Ves! 

@. And then what did you do? 

A. Proceeded to go up the Jacob’s ladder. 

Q. Did you take that bottle with you? 

me Yes 

Q. When you fell on the launch and fell, do vou 
know that vou fell on top of a man, are you sure 
Of ahat® A. No, I am not sure. 

Q. You don’t know whether you hit the deck or 
hit a man or not, of vour knowledge, do you? [24] 

A. Of my own knowledge, no, T don’t. 
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Q. After you landed, did you remain in the 
same position up until the time you got up, that 1s 
to say, did you land at one point and then roll or 
fall someplace else, after you landed, if you know? 

A. No. 

Q. Or did you stay in the same place? 

A. I believe I stayed in the same place, just got 
up from there. 

Q. And when you got up from there, about how 
far back did you have to walk to get on the Jacob’s 
ladder ? A. About two or three steps. 

Q. Mr. Potts, do you recall whether or not there 
was any light fixed onto the vessel near, then, where 
the Jacob’s ladder was fastened on? 

A. Yes, there was light. 

Q. There was some sort of light. Do you know 
what kind of light it was? 

A. Iam not sure. I think it was a big floodlight 
and then I think they had lights at the top of the 
mast and over one of the hatches that they had on 
there. 

Q. And the lights you have described, did any 
of them shine down over the side of the ship, or 
were they mostly on the surface of the ship, on the 
deck ? 

A. They shined down, because when we got to 
the ship’s [25] side, there was plenty of light there 
over the side of the ship. 

Q. Could you see the Jacob’s ladder as you 
were going up there, I mean could you see the 
steps? A. Yes. 
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Q. You had no difficulty in seeing the lights? 

A. No, no difficulty in seeing the lights, no. 

Q@. Mr. Potts, did you receive any instructions 
from the eaptain of this vessel, the Augustin Daly, 
or from any other officer aboard the Augustin Daly, 
as to how to go up and down a Jacoh’s ladder? 

me. No. 

Q. During the voyage? A. No. 

Q. You did not. This was the first port that the 
ship was in, from the time you left the United 
States ? A. Yes. 

Q. Now, you said that you had gone on this ship 
down to Coos Bay originally, is that correct 2 

m. Yes. 

Q. And then returned to Portland? 

A. Yes. 

Q. Was the Jacoh’s ladder used, then, as a 
means of ingress and egress? miNo“sitre (26 ] 

Q. Were you alongside a dock or were you using 
some other method ? 

A. No. We were alongside of the dock all the 
time. | 

Q. Then, this was the first time that the Jacoh’s 
ladder was used in respect to this vessel ? 

ma Yes. 

Q. Was that the first time that you ever used a 
Jacob’s ladder? em Yes. if is. 

@. Mr. Potts, if you know, will you please state 
why you fell, if you know? 

A. I don’t know why I fell. I can’t understand 
why I fell at all. 
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Q. Did the fact that you had been drinking pre- 
viously have a bearing on it? 

Mr. Kennedy: Objected to on the ground that it 
is leading. 

Mr. Williams: I will withdraw the question. 

Q. State whether or not the fact that you had 
been drinking had a bearing on your fall from the 
Jacob’s ladder. 

Mr. Kennedy: I object to that, also, on the 
ground it is leading and also on the grounds that 
the witness has answered the question, and on the 
further ground that counsel is impeaching his own 
witness. 

Mr. Williams: Your objection is in the record. 
[27] Will you please answer the question. 

Mr. Kennedy: Read it back to him, please. 

Mr. Williams: Read it back to him. 

(Pending question read by the Notary.) 

The Witness: I don’t think so. 

Q. (By Mr. Williams): You do not think so? 

A. No. 

Q. State whether or not your inexperience silt 
the Jacob’s ladder had a bearing on your fall from 
the Jacob’s ladder at the time and place you have 
mentioned. 

Mr. Kennedy: Just a moment. Will you read the 
question, please. 

(Pending question read by the Notary.) 

Mr. Kennedy: Objected to on the ground that 1t 

is leading and also on the grounds that the question 
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has been previously answered and counsel is im- 
peaching his own witness. 

Mr. Williams: Now, will you please answer the 
question ? 

Read it to him. 

Mr. Kennedy: Read it to him. 

(Pending question read by the Notary.) 

The Witness: No. 

Q. (By Mr. Williams): That had no bearing 
on 1t? A. No bearing on it. 

@. Then, you are unable to state any factor or 
any particular cause of your fall 2 [28] 

A. That is right. 

Q. Myr. Potts, I believe you testified that when 
you first arrived at Saseho you went to a small har 
that was near the dock there, did you not? 

An “Yes, 

Q. And you said that while you were there, you 
had a couple of whiskies? Eee: 

Q. Do you mean one-ounce shots, or about what 
size, how much do you think? 

A. About a regular one-ounce shot, mayhe, yes, 
a regular whisky glass. 

Q. You bought that from the har? 

Aa” Vies: 

Q@. And you had also a couple of beers? 

A. Probably. I won’t Say a couple, but I know I 
had one beer, because you get the large bottles, see, 
and I usually took a couple of bottles of those. 

Q. How large bottles were those, pints or quarts, 
or in between ? 
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A. What size are our beer bottles? They are 12 
ounces. They are a little larger than 12 ounces. 


Q. After that did you buy a bottle, after that, 


for yourself ? A. No, I didn’t. [29] 
Q. Did you have one with you? PN ES 
Q. Did your friend buy it? A. Yes. 


Q. And you took some drinks out of that, is that 
right? 

Mr. Kennedy: That is objected to on the ground 
that that is leading. 

Mr. Williams: He has already said that he did. 

Q. Did you have any drinks out of the bottle 
that your friend bought? A. Yes. 

Q. About how many do you think you had while 
you were in the town of Sasebo ? 

A. While I was in the town of Sasebo, I may 
have had one. I may have—I don’t remember drink- 
ing any of it, though. I may have, but I can’t re- 


member. 
Q. Did you stop in any other bar or at any other 
place where you bought more liquor ? A. No 


Q. And when you returned to the dock, did you 
have a drink out of the bottle that you referred to 
there? 

A. No. We didn’t have the bottle there. 

Q. When you were at the dock. 

A. Yes. We didn’t have it. We left it at the 
house [30] with the other fellow. 

Q. When you got on the launch, did you have 
any drinks then? 


United States of America 425 


(Deposition of Maleom Edward Potts.) 

A. I may—I am not sure whether I had drinks 
then or not. 

Q. Mr. Potts, at the time of your voyage on the 
Augustin Daly, did vou drink f airly regularly or 
infrequently, or what were your drinking habits? 

A. Infrequently, I would Sagy: 


Q. Did you normally have as much to drink 
when you drank as you did on this particular oeea- 
sion ? A. I had more. 

@. You had more on this occasion than you did 
ordinarily ? 

A. No. I had more after that than I did on this 
occasion. 

Q. Oh, I see. But up until that time 

Be. Yes: 


Q. did you normally, when you drank, drink 
as much as you did on this occasion 2 

A. I did not drink very much on that 

Q. Before then. A. Before then, no. 

Mr. Kennedy: Just a minute. I am sorry, but I 
think the witness’ words are being turned a little 
bit. I understood [31] him to answer that on other 
occasions he drank more than on this particular 
occasion, and that also, as far as any general or 
usual occurrence, that on other occasions he would 
normally drink more than he did on this occasion. 

Mr. Williams: Counsel, I think you will find 
from the reporter’s notes that the notes will indi- 
eate that his testimony was that subsequent to this 
time he did drink more, but not prior thereto. 
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Will you please read back his answer so we can 

check that up, Mr. Reporter? 
(Record read by the Notary.) 

Myr. Kennedy: I don’t think that is right. I don’t 
think that is what his questions led up to. Go ahead. 
It doesn’t matter. I can clear it up on cross exam- 
ination, but I think his testimony is to the contrary. 

Q. (By Mr. Williams): Mr. Potts, 1s it your 
testimony that prior to the occasion we have refer- 
ence to, that when you drank you did not drink as 
much as you did, then, is that your testimony? 

A. That is right. 

Q. Up until that time? A. Yes. 

Q. Have you seen Mr. Farley since the accident ? 

A. No. 

Q. Did you have a conversation with the eaptain 


[32] following the accident? A. No. 
Q. With any of the other officers or crew fol- 
lowing the accident? A. No, sir. 


Q. Relative to Mr. Farley’s injury, I mean. 

ie. GNo, sir. 

Q. Have you, since the date of the accident, had 
conversations with representatives of the respond- 
ent in this case, the United States of America, with 
regard to Mr. Farley’s accident? Ae Yes: 

Q. With whom? 

A. Let’s see, an attorney came and they took a 
statement as to the accident. 

Q. Was he an attorney representing the re- 
spondent, the United States of America, in this 
matter, if you know? A. J don’t know. 
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Q. Was he representing Mr. Farley, or did he 
tell you? 

A. TI believe he was for the United States, but 
when he first came to me, I did not know who he 
was representing. 

Q. Didn’t he disclose whom he was represent- 
ing? 

A. No. He may have, but maybe I have forgot- 
ten. He just came and told me what the situation 
was, and that he come down to get my statement on 
what had happened, and that [33] was about all. 

@. Was that here in Los Angeles ? 

me _ Yes. 

@. Have you been contacted since that time by 
other representatives of the respondent, United 
States of America? 

A. Only contacted me this morning. 

Q. The contact this morning, that was by myself 
as attorney for Mr. Farley, was it not, Mr. Potts? 

A. No, sir. 

Mr. Kennedy: TI talked to you this morning ? 

The Witness: Yes. 

Mr. Kennedy: Isn’t that right, Mr. Potts? 

The Witness: Yes. 

Q. (By Mr. Williams): Mr. Kennedy talked to 
you this morning ? A. Yes. 

Q. About what time? 

A. Well, this—do you know the fellow’s name ? 
Becker. 

Mr. Kennedy: Oh, Mr. Richardson, I believe, 
from Mr. Becker’s office. He contacted you this 
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morning. And you don’t mind if I testify. I can 
testify what it was. 

Mr. Williams: No. That is all right. 

Mr. Kennedy: He contacted Mr. Potts this 
morning, at my request. [34] 

Mr. Williams: At what time? 

Mr. Kennedy: I don’t know at what time. We 
had breakfast together, with Mr. Richardson, with 
Mr. Potts and myself, and at that time we discus- 
sed the accident, and I assume that thereafter you 
had some conversation with him. 

Q. (By Mr. Williams): When did I call you, 
contact you, Mr. Potts? A. About 11:30. 

Q. This morning? A. Yes. 

Q. And I discussed the accident with you, also? 

A. Yes. 


Q. Did I not? A. Yes. 

Q. Who is Mr. Richardson, Mr. Potts, if you 
know ? A. He is a lawyer. 

Q. Here in Los Angeles? A. Yes. 


Mr. Kennedy: I can clarify that. 

Mr. Williams: Well, I don’t know. 

Mr. Kennedy: I can clarify that. Mr. Richard- 
son isn’t a lawyer. He is a private investigator who 
works, I think, for Mr. Lillick’s office down here, 
and we called down here so that I could arrange to 
talk with Mr. Potts, left specific instructions that 
no one, no investigator or [385] no other person 
would discuss this accident in any particular with 
Mr. Potts, and I thereafter discussed the facts of 
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the accident with him. Now, if you want to ask Mr. 
Potts what I told him, go right ahead. 

Q. (By Mr. Williams): What time were you 
contacted this morning, Mr. Potts, by Mr. Kennedy 
and Mr. Richardson ? 

A. Well, Mr. Kennedy ealled this morning about 
eight, I believe it was. 

Mr. Kennedy: Excuse me. You do not mean Mr. 
Kennedy. You mean Mr. Richardson ? 

The Witness: I ain sorry. Not Mr. IXennedy. Mr. 
Richardson, yes; and he picked me up about 8:30. 

(Record read by the Notary.) 

Mr. Kennedy: Yes, Mr. Richardson “picked me 

up about 8:30.” Off the record. 
(Discussion off the record.) 
Mr. Williams: That is all, I believe. 


Cross Examination 
Q. (By Mr. Kennedy): Mr. Potts, you testified 
that you were in the Navy during the war. 


How long were you in boot training? 
Eight weeks. 


ae, Nes. 

@. How long were you in the Navy? 

A. Three years. 

Q@. Where were you generally stationed? [36] 
m= Boston. 

Q. You were stationed there almost all the time? 
A. Yes. 

Q. Did you go through boot training? 

mm, Wes, 

Q. 

A. 
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Q. Now, I believe you also testified that before 
sailing, of course you obtained your sailing papers? 

i Yes. 

Q. Did you obtain those through the Coast 
Guard ? An Ves: 

Q. Did you also have to apply through any 
union ? A. es 

Q. How did you actually get aboard that ship ? 
Did you contact the steamship company or did you 
contact the union? A. The union. 

Q. And did the union send you aboard the ship? 

A. Yes. 

Q. What were you sailing as, as a permit man? 

A. Yes. 

Q. Now, I don’t know if I completely under- 
stood this. I think you might have answered it be- 
fore: 

Was it your testimony that it was your best [37] 
recollection that you went ashore about six at alent 


before the accident? A. Yes. 
Q. To the best of your recollection, it was about 
6:00 o’clock, is that right? Ee Wes. 


Q. Then, I take it also by your direct examina- 
tion you don’t know for sure whether an accommo- 
dation ladder was used or not at other times while 
you were in the port, is that right, or am I wrong 
on that? 

Well, I remember one occasion it was used. 
You mean at Sasebo? 

No, not as Sasebo. 

I mean at Sasebo. A. Qh, no. 


OPop 
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Q. You just don’t know, do you? 

A. No, I don’t remember. 

Q Did you go ashore with a group of friends 
of yours? A. Yes, two more friends of mine. 

Q. Three of you altogether? ee Yes: 

Q. Who were the two friends? 

A. S. L. Johnson. 

Q. And who was the other one? 

A. The other one was—let’s see, what was his 
name? I think it was John Goodry, that is his [38] 
last name, but I think his first name was John. They 
ealled him Goodry. 

Q. G-o-0-d-r-y ? A. I guess so. 

Q. (By Mr. Kennedy): Have you any idea 
about what time you arrived at. the dock, Mr. 
Potts? 

A. Oh, I would say about maybe five or ten min- 
utes later, after we left the ship. 

Q. Now, this launch, do you know whose launch 
it was that had been used 2 

A. No. I don’t know. It was a J apanese launch, 
but from what I understand, on which I could be 
wrong 

Mr. Kennedy: Well, excuse me, Mr. Potts. 

The Witness: Yes. 

Mr. Kennedy: If you know something from 
what somebody else told you, that is not admissible 
in a matter like this. 

The Witness: I don’t know whose launch it was, 
then, 

Q. (By My. Kennedy): And I take it vou don’t 
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know what arrangements were made by the com- 
pany—— A. No. 

Q. ——nor by anybody else, insofar as the launch 
was concerned ? A. No. 

Q. Now, I believe you also testified that you 
stopped at a little bar there just on the dock or close 
by the dock? [39] A. Thatittrelic. 

Q. About what time did you leave there, to the 
best of your recollection ? 

A. Oh, about an hour or so, an hour and a half 
after we arrived in there. 

Q. About what time would you say that took you 
up to, approximately ? 

A. Oh, I would say around 7:30 cr 8:00 o’clock. 

Q. What type of beer was that? Was that Ameri- 


ean beer or Japanese beer? A. Japanese beer. 
Q. And what about the whisky? 
A. The same. 


Q. Japanese whisky? A. Japanese whisky. 

Q. And from there, Mr. Potts, did you testify 
that you went uptown to get a haircut? 

A. Yes. 

Q. Were these other two fellows with you at 
that time? A. Yes. 

Q. And did you get your haircut? yes: 

Q. About what time, approximately, would it 
be after you had finished getting your haircuts? 

A. Oh, let me see; about 8:30 or 9:60 o’clock [40] 
maybe a little longer. 

Q. Would you say maybe a little later? 

A. Yes, maybe a little later, not much. 
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Q. I take it you are not sure about these times. 

BY Wo sir. 

Q. They are just your general recollection ? 

A. That is right, 

Q. And after that, did you walk around town for 
a bit? ww. YS. 

Q. All three of you? Aw Ves: 

Q. How long did you walk around town? 

A. Oh, maybe half an hour to an hour, I would 
say. 

Q. What were you doing, just general sight- 
seeing ? 

A. Yes, just general sight-seeing, looking around. 

Q. Well, from there I believe you testified that 
you went up to some girls’ house. 

ee That is richt. 

Q. Were all three of you up there? 


w. es. 

Q. Did you have a bottle of whisky with you at 
that time? m,  Wdes. 

Q. Did you buy that whisky? A. No. [41] 

Q. Did you become separated at the cirls’ house ? 

A. Yes. 

Q. Were you with the whisky ? A. No. 

Q. Or did your friends have the whisky ? 

ovo 1 didn’t have the whisky. They had the 


whisky. 

Q. Incidentally, Mr. Potts, did you have to be 
back aboard the ship in the morning ? 

=. No, Paidn't. 

Q. And why was that? 
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A. Well, it was an incident that happened, that 
started in Portland. You see, our chief cook—the 
steward has the say-so of the liberty, so he left it 
up to the chief cook as to the liberty that the three 
cooks would have, so in Portland it seems as though 
the chief cook and the second cook were going 
ashore off and on all the time while I was working, 
so during the voyage over, I put up a squawk about 
it and the chief cook said that I could have the first 
night or the first day off when we reached port. 

Q. Well, did you have the following day off, 
then ? Ane Yes: 

Q. In other words, you didn’t have to report 
for work A. In the morning. 

Q. In the morning? A. "That is right. [42] 

Q. Did you have to come back aboard on that 
12:00 o’clock boat? A. No. 

Q. You could have come back in the morning ? 

“A That 19 71ghin 

Q. Now, about when did you leave this house 
that you testified to, to the best of your recollection ? 

A. To the best of my knowledge, I will say it 
was close around eleven. 

Did your other two friends leave with you? 
No. Only one. 

Only one? A. Yes. 

Did he have duty the next day? 

‘Yes. 

Let me ask you this, Mr. Potts: Did you 
Je to go back aboard the ship at midnight? 


SE OpooPre 
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A. Well, it was more or less immaterial, because 
I didn’t have to go back if I didn’t want to. 

Q. But your friend did have to go back, is that 
right ? 

A. Well, he didn’t have to go back that night. 
He could have waited and chartered a boat in the 
morning and went out on it. 

Q. Did he have duty in the morning ? 

A. Yes. [43] 

Q. What time would he have to be on watch? 

A. Six o’clock. 

Q. What was the condition of your friend at 
the time you left this house, as far as his sobriety 
or relative to intoxication 2 

A. Well, I would say that he was a bit intoxica- 
ted. 

Q. He was a bit intoxicated 2 AS Wes 

Mr. Williams: Just a moment. I wish you would 
indicate by ‘friend’? who you mean, because he in- 
dicated two men. 

The Witness: Oh, S. L. Johnson. 

Q. (By Mr.- Kennedy): Mr. Johnson was the 
one who left with you? A. Yes. 

@. And you say he was intoxicated ? 

Be Nes: 

Q. Well, of course, intoxication is a relative 
thing. Was he singing or stumbling or anything like 
that? 

A. Well, no. He wasn’t singing or stumbling or 
anything. But when you are with a fellow, you 
know just about how much they can take. 
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Q. Well, would you say that he had about 
reached his limit or not? 

A. Well, no. He could go a few more, IT guess. 

Q. I see. Now, I believe you testified that [44] 
you then went back down to the dock. 

ee Yes. 

Q. Is that right? A. That is right. 

Q. And did your friend buy some whisky there? 

A. Yes. 

Q. Was it your friend who bought the two bot- 
tles of whisky? A. Yes. 

Mr. Williams: When you say “friend,’’? you mean 
S. L. Johnson? 

The Witness: Yes. 

Q. (By Mr. Kennedy): Then, did both of you 
then board the boat? A, Wes. 

Q. The launch, rather? A. Yes. 

Q. And how long were you aboard the launch 
before it actually sailed for the vessel ? 

A. I don’t know just how long it was. Ten, 
fifteen minutes. Maybe more. I couldn’t actually say 
how long it was. 

Q. And on the way back, was Mr. Johnson doing 
any singing or being a little bit playful, or any- 
thing along that line? [45] 

A. LIcan’t remember whether he was being play- 
ful or not on that particular trip. 

Q. Why do you say on that particular trip, Mr. 
Potts? 

A. Well, I can remember other occasions where 


United States of America 437 


(Deposition of Maleom Edward Potts.) 
he might have been playful, you know, talking with 
the men, drinking and stuff like that. 

Q@. Then, he does under certain circumstances 
get into sort of a playful spirit? A. Yes. 

Q. But I take it you can’t remember specifically 
in this case whether he was singing or being par- 
ticularly playful, or do you? 

A. No, I don’t remember. 

Q. Now, Mr. Potts, you also testified about the 
dimensions of the launch. Are you very certain 
about those, or is that just sort of your general 
recollection ? 

A. Just my general recollection. I am not cer- 
tain about it at all. 

Q. I don’t know if I quite understood. Does that 
launch have what you would eall a midship house? 

A. Well, there are launches—at least that launch 
was built, like I say, 25 feet, and the eabin where 
the men sit was sort of oblong around that way. 

Q. Well, did that go back on the stern? 

A. Yes, it went clear to the stern. It didn’t [46] 
cover the stern. It would cut off, say about, oh, 
about four foot from the stern of the ship, some- 
thing like that. 

Q. It just provided a covering, is that right ? 

A. No. It didn’t provide a covering back there 
from four foot up to—maybe it had a little more 
bow to it than the stern. 

Q. Now, I also recall—I am not sure whether 
I got that testimony correctly or not, but I believe 
on the tail end of one of your answers you said it 
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was not dead quiet on the boat? Am I right about 
that, Mr. Williams? A. Yes, I will say that. 

Mr. Williams: I believe he said it was not dead 
quiet on the boat. 

Q. (By Mr. Kennedy): It was not dead quiet? 

A. Yes, it was not dead quiet. 

Q. It was not dead quiet? A. Yes. 

Q. Now, do you know where you were sitting on 
the boat, Mr. Potts? 

A. Iean’t say for sure where I was sitting. 

Q. I believe you testified that you thought that 
you were sitting forward. A. Yes. 

Q. I mean, do you know, or is your recollection 
very clear about where you were sitting? [47] 

A. No. It is not clear. 

Q. I realize that this accident happened quite a 
while ago. 


A. Yes. It is not clear at all. 

Q. Were you with Mr. Johnson all the time ? 

Ss eS 

Q. Coming back in the boat? A. Yes. 

Q. Were you carrying the whisky bottle at that 
time ? A. Yes. You mean on the launch? 


Q. While you were on the launch, or do you re- 
member ? 

A. I don’t remember whether I had it, then, or 
not. 

Q. Was there any reason, Mr. Potts, why you 
carried those bottles of whisky wp the Jacob’s lad- 
der? 

A. Yes. We debated there about going up the 
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ladder, he and I and I thought I was in better eon- 
dition to carry it than he was. 

Q. He was a little high? Mm. Yes: 

Q. But they were his bottles? Aue MS. 

Q. Now, I am not sure if my recollection is 
fairly correct on this or not: 

Did you testify that you had one of the bottles 
in your right hand? [48] A. Yes. 

@. And one under your left arm? x. Wes, 

Q. Did you have part of your right hand free 
to grasp the Jacob’s ladder? 

A. Not my hand. My fingers. 


Q. Your fingers? A. Yes, 
@. You were holding the bottle with some of 
your fingers ? A. Yeu 


Q. And grasping the Jacob’s ladder? 

A. With the others. 

Q. Your free fingers? A. That is right. 

Q. Did you have any particular difficulty in 
climbing the ladder? 

A. No. It didn’t seem like any difficulty to me. 

Q. How tall are you, Mr. Potts? 

A. About five, nine and a half. 

@. And what do you weigh ? 

= howt 155, 156. 

Q. Did you ever engage in any athletics? 

A. I did. I do now, yes, from time to time. 

Q. What do you do? [49] 

A. Well, now, I play baseball and occasionally a 
ttle football with the kids. or something like that. 

@. Any sports while you were in school? 
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A. Yes, yes. I ran track while I was in school. 
Q. Now, where were you on the Jacob’s ladder, 
Myr. Potts, if you remember, when you fell? 
A. Iwas at the top. 
Q. Did you have a leg over? 


A. I can’t remember whether I had a leg over 
or whether I was standing on top cf the rail. 


Q. Is there some possibility you might have 
been standing up and going over? Awe eet 

Q. Now, I believe you testified that you just fell 
off into air and that you may have slipped or just 
fell, something to that effect? Ae Mes: 


Q. Now, do you recall that you slipped, Mr. 
Potts, or do you have any recollection about that? 

A. I don’t have any recollection of 1. 

Q. Well, what I am getting at 1s, was there any 
foreign substance like a banana peel or grease or 
anything like that? 

A. No. If I did slip, the only thing I could 
say like I say, I don’t know whether I had my leg 
over or whether [50] I was standing up on top of 
the rail or what. The only thing, if I slipped, it 
might have been on the rail there, that I might have 
slipped off of that. 

Q. That is just a guess on your part? 

A. Yes, that is just a guess on my part. 

Q. Mr. Potts, I believe you also testified you are 
not sure whether you had a drink or not on the 
launch. Did your friend have a drink on the launch, 
if you know? 
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A. I don’t know. I can’t remember whether he 
did or not. 

Q. Also there was a lot of testimony, and some 
argument between Mr. Williams and I about drink- 
ing before the accident or after the accident and at 
the time of the accident. 

Let me ask you this, do you consider that you 
drink quite frequently ? A. Do I consider it? 

Q. Yes. A. No, I don’t. 

Q. What would your testimony be with respect 
to whether on other occasions when you were drink- 
ing, whether you would drink more on other oc- 
casions than you did at the time of this accident? 
Now, do you understand me? A. No, I don’t. 

Q. Well, here is what I mean: We have got [51] 
occasions maybe before this accident 

Ee PES. 

Q. that you might have been drinking, and 
we might have other occasions when you might have 
been drinking. Now, on those other occasions, just 
generally would. you say you drank more at that 
time than you did the night of the accident, or less? 


A. I would say I drank more. 

@. You drank more at other times than you did 
at the time of this accident? 

A. That is right, yes. 

Mr. Kennedy: I am sorry. That is sort of a con- 
fusing question. 

Mr. Williams: So far as I am concerned, it is 
very confusing. You have tied in before and after- 
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wards together, so it is now grossly confusing. I 
can redirect. 

Q. (By Mr. Kennedy): Now, Mr. Potts, I dis- 
cussed this accident with you this morning, didn’t I? 

A. Yes. 

Q. And you have also discussed it with Mr. Wil- 
liams, haven’t you? A. Wes. 

Q. Now, at that time I believe I told you that 
there was no secret or mystery about this, and that 
it was perfectly all right to tell Mr. Williams [52] 
that I had talked to you, or anything like that; am 
I right on this? A. Yes, sir, that is right. 

Mr. Williams: That is objected to as immaterial 
and for the further reason that the question is not 
proper cross examination, because it was not cov- 
ered on direct. 

Mr. Kennedy: Because it was not covered on 
direct ? 

Mr. Williams: Yes. Not that question, not what 
you told him. 

Mr. Kennedy: I am sorry, Mr. Williams, but 
you went into detail. 

For the record, Mr. Williams, I don’t want to 
have any impression in this deposition that Mr. 
Potts was instructed what to say or that there was 
anything like that. 

Mr. Williams: In response to that, Counsel, there 
is no such impression created by the record as it 
now stands, and I do not see any reason to go into 
it further. Such a question has not been asked nor 
has it been raised even inferentially. 
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Mr. Kennedy: Let us leave it like this: I think 
that the record should show that we both had an 
opportunity 


Mr. Williams: And availed ourselves of the Op- 
portunity. 

Mr. Kennedy: had an opportunity and 
availed ourselves of the opportunity to discuss this 
accident with Mr. Potts, and that is the extent of it. 

Mr. Williams: And that is all the record shows, 
up to [53] now. 


(By agreement of counsel, then followed dis- 
cussion off the record.) 


(Record read by the Notary.) 


Q. (By Mr. Kennedy): Mr. Potts, I wonder if 
you would describe the condition of this Jacob’s 
ladder, as far as you can recall? 

A. As far as I can recall, it was in good shape, 
there wasn’t anything wrong with it so far as T 
know about that. 

Q. I believe you also testified that you knew Mr. 
Farley or had seen him aboard the ship, is that 


right? Aveeell Wat ise Prelit. 

Q. Did you come into contact with him very 
much? A. Not too much, no. 

Q. Did you ever observe him in his work? 

me MoPsir: 

Q. How did he get around on board the ship? 

me Allright. — 

Mr. Kennedy: TI believe that is all. 
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Redirect Examination 

Q. (By Mr. Williams): Mr. Potts, did you state 
—what do you weigh now? 

A. About 155, I beliewe: 

Q. What did you weigh at the time of the accl- 
dent? [54] 

A. I think at the time of the accident I must 
have weighed about 160, something around there, a 
little heavier than I am now. 

Q. Do you know where Mr. 8. L. Johnson is at 


the present time ? A. No, I don’t. 
Q. Do you know where he lives when he 1S a 
the United States? A. His home is in Frisco. 


Q. In San Francisco? 

A. Yes. I did have his address, but I don’t know 
whether I could find it now or not. 

Q. Have you seen him since the accident? 

A. Well, we came back together and I stopped 
at his home. 

Q. But I mean after your ship returned to the 
United States. A. No. 

Q. Does he follow the life of a seaman pretty 
much? I mean, is that what he does regularly? 

A. Well, he shipped before, but this was his 
first union ship that he had been on. He had been 
in the MSTS before. 

Q. What I am getting at is, is he shipping now, 
as far as you know? [55] 

A. As far as I know, I don’t know. 

Q. Oh, you don’t. Aw” No. 

Q. You don’t know what he is doing, now? 
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a Yes) sir. 

Q. He is a cook? 

A. No, sir. He was a messman on there. 

Q. A messman? A. Yes. 

Q. Mr. Potts, do you know if J apanese beer is 
the same alcoholic strength as American beer? 

a 20, I don’t. 

@. You don’t know if it is stronger or weaker? 

By No, 1 don’t. 

Q. What about Japanese whisky, do you know 
about that, the Japanese whisky that you drank, is 
that stronger or weaker than American whisky, or 


do vou know? A. I don’t know. 
Q. Did you know that ship was going to sail on 
the 6th of April? Aue Mio: 


Q. You did not know. You know, now, that it 
did leave on the 6th of April, the day of Mr. Far- 
ley’s injury, don’t you, or do you? 

A. No, I didn’t know it. [56] 

Q. You didn’t know that? 

A. No, sir. I.thought we went ashore there after 
that. 

Q. Your recollection is that you went ashore 
after his injury ? Ae iccs 

Q. That the ship stayed there for some time ? 

me Wes: 

Q. You recall that very clearly one way or the 
other on that? 

A. No, I ean’t recall it clearly: 

Q. But that is the impression you have? 
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A. Yes, the impression I have, that accident 
happened on the first night we went ashore. 

Q. The first night you went ashore? 

A. Yes. 

Q. Do you know where you got on the ladder to 
go down to the launch when you were going ashore? 

A. No. I can’t remember. 

Q. You don’t know if you got on at the main 
deck or at the boat deck? 

A. Oh, it was off the main deck. 

Q. You got on someplace at the main deck? 

A. Yes. 

Q. Do you recall clearly where the Jacob’s lad- 


der [57] was affixed? A. No, I don’t. 
Q. Could it have been affixed to the pipe rail, on 
the boat deck? A. It could have been. 


Q. One deck above the main deck? 

A. I don’t know. I don’t remember that. 

Q. But you know that you got on the Jacoh’s 
ladder at the main deck? me es: 

Q. When you went down to go ashore? 

A. Yes. 

Q. And when you returned from ashore 

Mr. Kennedy: Excuse me. You are starting in to 
lead a little bit. | 

Q. (By Mr. Williams): And when you re- 
turned from ashore, do you know if the Jacob’s 
ladder was affixed the same way as it was when you 
went to shore? A. Ido not. 

Q. You don’t. A. No, sir. 

Q. Do you know when you went up the Jacob’s 
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ladder whether or not as you reached the main 
deck, you had to step around the side of it to get off 
onto the main deck? 

A. No, I don’t remember that. [58] 

Q@. You don’t remember? 

A. Whether I had to step around the side or 


@. You don’t know whether fem Yes. 

@. How much space would you say there was on 
the launch from between the cabin which was on the 
liberty launch and the side of the vessel of the lib- 
erty launch, was there a wide space there, or was 
there no space there 2 

A. There was a little space, not munch. You mean 
between the cabin and the 
And the edge. 

And the edge of the boat? 

Right. 

Yes, there was a little space, not much. 
Could you walk around there? eeeNCs. 
You could? Ate Yose 

Is that the way you went or the other mem- 
bers of the crew went? ma No. 

Q. You all went out of the front? 

2 Ae arias IL know; yes. 

Q. Well, if you had gone out of the rear, you 
would have had to walk around the edge, would you 
not? [59] A. That isright 

Q. And the hberty launch pulled up so that its 
bow, the front part of the hberty launch, was about 
even with the Jacob’s ladder, is that correct ? 
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A. No, no. The front part was protruding for- 
ward. 

Q. How much? 

A. Oh, I would say about eight foot, until it got 
back close to where the cabin was. 

Q. Where was the Jacob’s ladder with relation- 
ship to the front of the cabin on the liberty launch 
that you referred to? 

Mr. Kennedy: I object to that on the grounds 
that it is improper redirect examination. This mat- 
ter was not covered in the cross examination. 

Mr. Williams: Would you please answer the 
question ? 

Maybe you had better read it. 

(Pending question read by the Notary.) 

The Witness: I would say about three or four 
feet in front of the cabin. 

Q. (By Mr. Williams): How much space was 
there on the liberty launch in front of the cabin? 

Mr. Kennedy: Excuse me. I am sorry. ‘“How 
much space was there in front” of what? 

Q. (By Mr. Williams—Continuing): On the 
liberty launch, on the deck of the liberty launch ? 

A. Yes 

Mr. Williams: I will change the question to that 
extent. In front of the cabin of the liberty launch? 

Mr. Kennedy: The same objection, as it is 1m- 
proper redirect, and to save me from jumping up 
and down here all the time, can it be understood I 
will have a continuing objection ? 

Mr. Williams: You better interpose each one. 
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Mr. Kennedy: Very well. 

Q. (By Mr. Williams): All right. Now, do you 
know the question? 

The Witness: Yes. 

Mr. Williams: Would yon please answer? 

The Witness: How much space was in front of 
the liberty launch 2 

Q. Forward from the cabin. 

A. From the cabin. Oh, let me see. T would say 
about five or six feet, something like that, maybe 
more. 

Q. That was the only place on the liberty launch 
from which you could board the 

Mz. Kennedy: Objected to as leading. 

Mr. Williams: Wait until I finish my question. 

Q. (Continuing): from which you could 
board the Jacoh’s ladder? 

Mr. Kennedy: Objected to as leading. [61] 

Mr. Williams: I will withdraw the question. 

Q. State whether or not the deck of the liberty 
launch forward from its cabin was the only place 
from which yow could board the Jacoh’s ladder at 
the time and place referred to. 

Mr. Kennedy: Objected to as leading. 

Q. (By Mr. Williams): Will you answer the 
question ? wee Yes! 

Q. That is the only place? 

A. That is the only place. In other words, you 
mean you have to come up there to get on the 
Jacob’s ladder, is that what you mean? 

Q. That was the import of my question, yes. 
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A. Yes, yes. 

Q. Do you know if there were any men waiting 
there when you started up the Jacob’s ladder? 

A. No. I can’t remember. I don’t think so, but I 
don’t remember for sure. 

Q. You were the second man up the Jacob’s 
ladder ? A. Yes. 

Q. Well, did the men just file out of the cabin 
and onto this deck preparatory to going up? 

A. Yes. 

Q. Were you on regular shore liberty at the 


time you went ashore? [62] A. Yes. 
Q. You had received permission from your su- 
perior to do ‘so? Aw Mes: 


Q. And at the time of your return, you were re- 
turning to the ship to spend the night there in your 
bunk? A. Yes. 

Q. And you did not have to go to work again 
that next day? Ae NO eit. 

Q. Mr. Potts, I believe you stated on cross ex- 
amination that at other times when you drank, that 
you had more to drink than you had on this par- 
ticular oceasion. A. Yes. 

Q. That was your testimony, was it not? 

A. Yes. 

Q. Now, did you have reference to times after 
the accident and after this occasion, or did you 
mean times before? 

A. I will say times before and times after. 

Q. Both? A. Yes. 

Q. I see. That you had more to drink than you 
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had upon this occasion 2 A. Yes. [63] 
Q. Did you have anything to drink on this ship, 
on the way across ? fe INO, sift 


Q. And you didn’t have anything to drink for 
at least 27 or 28 days before you went to port? 

A. More than that. 

Q. More than that? a, Pes: 

Q. How much more than that? How long had it 
been before this occasion that you had had a drink, 
would you say? 

A. Oh, let me see. Say up in J anuary. 

Q. Early January or late J anuary ? 

A. I will say late January. 

Mr. Williams: No further questions. 


Recross Examination 

Q. (By Mr. Kennedy): Mr. Potts, I just have 
several questions here. A. Yes. 

Q. About two. Now, you testified further with 
respect to the distance on the launch’s forward part 
and various things like that. Is your memory very 
clear as far as these distances are concerned 2 

eo. TJ am just estimating and guessing at 
the-—— 

Q. <A general estimate? A. Yes. [64] 

Mr. Kennedy: TI believe that is all. 

Mr. Williams: Mr. Potts, you have the right to 
read this deposition and sign it after reading it, if 
you want to, or you can reserve that right. 

Mr. Kennedy: Or waive that right. 

Mr. Williams: Or you can waive that right. That 
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is what I mean. You can either do that or not, after 
the reporter has transcribed it and typed it up. It is 
not necessary that you do so, but you can, if you 
wish. What do you want to do? Do you wish to 
waive the reading and signing of the deposition, or 
do you wish to see it and read it and sign it after 
he has prepared it? 

Mr. Kennedy: Off the record. 

Mr. Williams: Off the record. 

(Discussion off the record.) 

The Witness: If I want to, I can take it and 
read it and if I think everything is correct and 
right in it, then I sign it and then give it back, is 
that right? 

Mr. Kennedy: Yes. 

The Witness: It doesn’t make too much differ- 
ence. 

Mr. Kennedy: As far as we are concerned, you 
can waive the right. 

Mr. Williams: You can waive the right, but it is 
up to you. 

The Witness: If I waive it, then it will just go 
on [65] to you? 

Mr. Williams: Yes, that is correct. 

The Witness: Then, there is no need that I 
should sign it. I waive that right. 

The Notary: Do you also waive reading it? 

The Witness: Yes. [66] 


[Endorsed]: Filed March 25, 1955. 


LIBELANT'S EXHIBIT No. 3 
[Rejected/ 


FILE: G6/F8/425/0815 


REPORT OF PERSDNAL ACCIDENT NOT IN’ “'VING DEATH 
UMITFO STATES COAST GUaRO 


MavCG -#20-¢ (atv. ti-n5)} MSTRUCTIONS 


Thte form is to be filled out whenever any perdon (passenger, member of Crem, or other person, except longshoremen and har- 
bor workera) ia Injured on board any vessel of the United States and the Injuriea incapacitate the injured person for a period in 
arcades of aeventy-two hours (3 ava, Wo report of injuries to longshoremen or other harbor workera occurring on veasels need be 
Gade, as by olher provielons of law euch Injuries are reported to the United Statea Employaes Compensation Commission, 


SUO@LT auacau 20. 45-e010 
APPROVAL LAPIOES Juiy 94, 1808 


A signed oviginal and two algned copies ahall be addressed to the Officer In Charge, Marine Inspection, in whose district the 
accidant occurrod, or in whose district the vessel firat arrived after such casualty. The report shall be aubmitted wilhin ten 
(10) days after the accident or within ton (10) days after the vessel's firat arrival at a United States port if the accident oc- 
Curred at sea. The report may be submitted by mail, but in order to avoid dalay in investigations, it is desired that reports be 
aubmittad in peraon, Submisaion of reports In peraon may be made to a Marine inspector at any port convenient to the Master. The 
Officer in Charge, Mar ing Inspection, shat! foreard One copy to the Commandant, U.S, Coast Guard, and one copy to the District 


TOCKRICE ON CHARGE, MARINE INSPECTION, PORT OF. PORTLAND, ORE. DATE SUBMITTE 6-21-52 
1. PARTICULARS OF VESSEL ano VOVAGE OR PLACE 


aay OF eEr sie 


SS_ AUGUSTIN DALY 


¥. OfFicvay a ware 


245 223 


2. wim POW, OF FORE WHERE wUMUTRLO, IF wOTCRduat 


fT ACeUOLeT OCCURHEO 16 FORT, Givk waME Or POET 


OAL weraGe COMeLEtte 


Il. PARTICULARS OF InJUREO PERSON, INJURY, ANO ACTION TAKEN 


V. MCME BOORESS 


Box #15, Reedville, Ore 
$7. GATE ang Tmt OF alge Specify lowe stontara] Q7-an 


a3. 


CAPACITY te enice EMPLOTEO Om vESSIy 


EV. sacar OF lajumr 


Possible broken back sible broken shoulder - po doctors report received 


Ya. "08 O10 “aJuey occLR? 


John Farley vas waiting on liberty boat at ooko April 6th 1952 to climb aboard the 
vessel with pilots ladder when M. Potts, Aset Cook, lost bie @ip and fel) from the 
Pilot ladder, falling on John Farley knocking him down and unconscious. MM. Potts was 


a 
US. eas (ajl07 te Liat OF DUTT? 


CT ves boy x0 


$1. was tusuay oul TO Owe PEGLECT? (Bx@iaen im detail) 


Ho - but due to probable fault of HM. Potts somehow losing hie grip on ladder. 


+ O8TS InCaraCiTateg DUR To TRIURY, DUGING ThE vovace 


Remainder of voyage, apprex. kd months 


1G. ame a0 adoniss OF WIT@ESSES TO aCCIGEAT (40 least two, tf woraibles 


H. Morgan, Oiler - 707 - 29th ave. 8 Seattle, Washington 


M. Potts, Asst Cook - 11 eles, Calif. 


4. UF lagueea peasoe AS WOSPITALITEO, Cwece Gat (Fr FOWEtGH HOSPITAL, OS BEPORT macl TO U.S. COmSuL? 
x] FORE GH NOSPITaAL C] OOMESTIC WOSPITAL kJ YES CJ aD 


ive name and address of hospital Give location of consul to whom report was made, 


8021 Station Hospital (U.S. Army) 
Sasebo, Japan 


20, 


Pusen, Korea 


COPY IN FILES OF MEACHAWT MARINE INVESTI- a/W. J. semen 
GATING SECTION, PORTLAND, OREGOW. ——— ecm 


J.-W. COMWAY, IEDR, USCG; 7) 
Senior Investigating Officer, Portland, Oregon. 


U. 8. Government (W.R. Chamberlin, Gen'l Agent) 
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March 25, 1954 
W. R. Chamberlin & Co. 
601 Board of Trade Building 
Portland 4, Oregon 
Re: John Farley 

Injury of April 5, 1952 

SS Augustin Daly 
Gentlemen: 


Claim is her eby formally made against the United 
States of America, as owner and operator of the 
SS Augustin Daly, through you, as general agent, 
by the undersigned, John Farley, former Second 
Assistant Engineer, employed on board said vessel, 
for damages and maintenance and cure arising out 
of injuries sustained by him in his service on said 
vessel on a voyage commencing on or about Febru- 
ary 24, 1952, at Portland, Oregon. 


The undersigned, Mr. Farley, received injuries 
on or about April 5, 1952, in the harbor of Sasebo, 
Japan, when another crew member fell fr om a pilot 
(or Jacob’s) ladder affixed to said vessel, and 
landed on the head and shoulders of the under- 
signed, who was standing below in a lighter along- 
side the vessel, waiting to go aboard said vessel. 


At the aforementioned time and place the under- 
signed sustained fractures of the clavicle and sev- 
eral vertebrae, and other general injuries to his 
shoulders and hack, all of which has totally ineca- 
pacitated him from the performance of any gainful. 
occupation to this date. The undersigned has been 
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informed, and he believes, that the injuries to his 
back and shoulders are permanent. 


The undersigned, John Farley, claims damages in 
the amount of $110,000.00, by reason of the negli- 
gence of the ship owners, in failing to provide him 
a safe means of ingress and egress to said vessel; 1n 
failing to provide him with a safe place in which to 
work, and in maintaining an unseaworthy vessel. 


The undersigned also makes claim for mainte- 
nance and cure in the amount of $8.00 per day for 
an indefinite period of time from and after July 23, 
1953. 


The claimant was born at Newark, N. J., January 
28, 1894, and his present home address is) Poa: 
Box 15, Aloha, Oregon. His certificate of identifica- 
tion number is BK. No. 107585. 


Very truly yours, 
ec: U. 8. Maritime Administration 


West Coast Transoceanic SS Line 
Krause, Evans and Lindsay 
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W. R. Chamberlin © Company 

Wages paid to John Farley for services performed 


S.S. Augustin Daly February 2, 1950 to Au- 
gust 13, 1952: 


Wages Wages 
Including Overtime Plus F.0.A.B. 
Tee 2d to Sth..... $ 80.49 $ 121.49 
Feb. 9th to 24th.... 438.27 466.17 
Feb. 25th to Apr. 6th 842.79 913.74 
Sub Totals ....$1,361.55 $1,501.40 


Unearned Wages: 
April 7th to July 

0 1,670.91 
Aug. Ist to Aug.13th 188.80 


Total Wages ...$3,221.26 
Total Wages and F.O.A.B......... $3,361.11 


* ¥ * * & 
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LIBELANT’S EXHIBIT No. 8 
[ Rejected ] 
April 3, 1954 

Krause, Evans & Lindsay, 
Attorneys at Law, 
Portland Trust Building, 
Portland 4, Oregon. 
Attention Mr. Dennis Lindsay. 


Re: Farley vs. U. 8. A. 
U. S. District Court, 
Civil No. 7435. 
Dear Mr. Lindsay: 


Enclosed herewith is a copy of the libel filed yes- 
terday in the above-captioned cause, wherein you 
have advised that you will represent the respond- 
ent, United States of America. 


You may be assured that plaintiff will not insist 
upon the filing of any answer or other appearance 
on behalf of the respondent until after May 20, 
1954. 


Yours very truly, 
Williams & Alley 
David R. Wilbams 
DRW :EH 
Enclosure 
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DEPOSITION OF RAY H. ROBINSON 
* * * * 
RAY H. ROBINSON 
was thereupon produced as a witness in behalf of 
libelant, and, having been first duly sworn by the 
Notary, was examined and testified as follows: 


Direct Examination 
Q. (By Mr. Williams): Would you state your 
full name please 2 A. Ray H. Robinson. 


Q. What is your present address, Mr. Robin- 
son? 

A. Post Office Box 104, Brightwood, Oregon. 

Q. That is your home address? 

A. Home address. 

Q. What is your business address? 


A. Business address, 216 Governor Building, 
Portland, Oregon. 

Q. What is your occupation, Mr. Robinson 2 

A. Tama Marine Iingineer, my trade is Marine 
Engineering, and present since January 1, 1941 
I have been Financial Secretary, Treasurer and 
Business Manager for Marine Engineers Beneficial 
Association No. 41, Portland, Oregon. 

Q. And, you are so employed right now? 

EY. le am. 

Q. Do you know where you are going to be to- 
morrow, which is July 27th, and Thursday, July 
28th? Are you going to be in Portland? 

A. I will be enroute or in San Francisco, Cali- 
fornia. [3] 
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Q. And, you do not expect to be back until what 
time ? A. The first of next week. 

Q. Mr. Robinson, prior to having your present 
employment, you were a Marine Engineer aboard. 
various ocean going vessels ? 

A. Yes. I started to sea in 1923, worked as a 
fireman, oiler—got my license in August, 1934; have 
been an engineer on the various vessels until taking 
the position that I have now, in 1941. 

Q. And, the men that you represent, are they 
substantially the only Marine Engineers in this 
area; are substantially all of the engineers in this 
area members of your Local? 

A. All in the Pacific Coast area, that is deep 
sea engineers except for a very few belong to, I be- 
lieve the Affiliated of the S.I.U. There is a couple 
of lumber carriers here. 

Q. Are those latter category of men small in 


number ? A. Very small. 

Q. Approximately how many men in your Lo- 
eal? A. This Local in Portland? 

Q. Yes. A. 282. 


Q. Are they all licensed engineers? 

A. All licensed engineers. 

Q. Now, I am going to hand you some of these— 
an agreement between the National Marine Engi- 
neers’ Beneficial Association, [4] Pacific Coast Dis- 
trict and the Pacific Maritime Association covering 
offshore, intercoastal and Alaska trades, dated No- 
vember 17, 1946. 

Does this particular booklet that you have in 
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your hand represent the agreement between your 
Union and the Pacific Maritime Association with 
regard to wage rates for Marine Engineers during 
the periods covered therein? 

A. It does as of these dates. 

Q. What is the pay seale for a Second Assistant 
Engineer sailing on a Liberty class vessel as of the 
earliest date mentioned therein? Aiet3 79168. 

Q. And, is that particular booklet amended lite 2 
pamphlet part effective as of a later date? 

x iit is: 

Q. Is there a change by virtue of the amend- 
ment in the wage rate, monthly wages for a Second 
Assistant Engineer, sailing on a Liberty vessel ? 

A. It has been raised to $411.88. 

Q. As of what date? 

A. As of effective September 30, 1950. 

@. Iam going to hand you the next booklet, Mr. 
Robinson, which appears to be an agreement hbe- 
tween the same parties, effective date is stated on 
the cover to be June 16, 1951, to and including 
June 15th, 1953. [5] 

I will ask you what wage, monthly wage scale is 
provided therein for a Second Assistant Jingineer 
sailing aboard a Liberty class ship ? 

A. Effective July 14th, 51, $426.21. 

Mr. Krause: What was that again ? 

The Witness: $426.21. Then effective one month 
later or July 15th, 1951, it was raised to $435.89. 

Mr. Krause: What was that date when that be- 
same effective, July what? 
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The Witness: July 15th. 

Mr. Krause: 1951? 

The Witness: Yes. 

Mr. Krause: What was the previous one for 
then? 

The Witness: July 14, 51. 

Mr. Krause: That is just one day apart? 

The Witness: Yes. 

Mr. Krause: For a period prior to July 14, 
1951? 

The Witness: June 16th to July 14th. 

Mr. Krause: Oh, June 16th to July 14th. 

However, I have no objection to those contracts 
and anything being read, the rates out of those, so 
you don’t have to put this up unless you have some 
question: 

Mr. Williams: I just want to show what they 
are. 

Mr. Krause: If you prove the contract the 
Judge can read it or you can just as well [6] 

Mr. Williams: I realize that, but you have dates 
involved in this matter and there are some things 
here that perhaps we will require some explanation 
about. 

Q. (By Mr. Williams): The next agreement I 
am handing you states that it is effective June 16th, 
1953, to and ineluding June 15th, 1954. Is that the 
next applicable agreement as to wages between 
these parties that we have mentioned ? 

A. That is. 

@. And, what is the wage scale therein provided 
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for a Second Assistant Engineer sailing on a Lib- 
erty class vessel ? 

A. $521.33. That was effective June 16, 1953. 

@. I am going to hand you another agreement 
which appears to be effective June 16th, 1954. Is 
that the current agreement between the parties ? 

A. That is the current agreement and there was 
no change in wages. 

Q. The wage seale is the same as the previous 
one? &. That’s right; 

Q. Which would be the $533 

A. This was effective June 15th, 754. 

@. And, the rate therein provided 

oS L238. 

Q. Now, Mr. Robinson, in addition to these basie 
wages does the Marine Engineer, are there provi- 
sions in the agreement whereby the Marine Engi- 
neers are entitled to overtime [7] under certain 
circumstances ? 

A. Yes, there is a penalty rate of overtime for 
Marine Engineer. He is entitled to during his reg- 
ular working hours while on watch at sea, we will 
say on Saturdays, Sundays and holidays of $2.29 
additional. 

Q. That is the current? 

A. The current. Now, that is during his regular 
ight hour work. Then, for all work performed over 
ight hours a day he receives overtime rate of 
83.29 per hour. That would be for time in excess of 
ight hours or for work in port on Saturdays, Sun- 
lays and holidays. 
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Q. Mr. Robinson, approximately what percent- 
age, if you know, of your employees are presently 


employed ? A. In this Local? 
rw es. A. In this Local itself? 
Q. Yes. 


A. At the present time I have 24 employees out 
of work. I just checked the books a few minutes 
ago. 

Q. 24 out of two hundred and—— 

A. I wouldn’t put the 200, the total member- 
ship—I would say 240 men there are who wish 
to work who are constantly working. 

Q. You have some men who do not appear ready 
and willing to take jobs? [8] 

A. Tharte*righit | 

Q. That would represent about ninety per cent? 

A. Around ninety per cent at the present time 
are working who wish to work. 

Q. Do you know what the average monthly pay 
would be for a Marine Second Assistant, Marine 
Engineer, sailing on a Liberty class vessel that was 
making a foreign voyage, not an intercoastal. 

Mr. Krause: I would like to object to that. 
There is no average. Every steamship company 
manages its operation differently and some vessels 
have much more overtime than others. 

Mr. Williams: You have no objection to the 
form of the question ? 

Mr. Krause: No, go ahead. 

Q. (By Mr. Williams): Would you answer that, 
Mr. Robinson ? 


United States of America 465 


(Deposition of Ray H. Robinson.) 

A. What Mr. Krause has said is very true. I 
would hesitate to state a true average whereas the 
men come in many of them quoted what they have 
made, why it will be safe to say that from $700 to 
$800 is a fair figure. Many of them have told me 
they made $800.00, and T might say it might have 
heen excessive overtime, but with the penalty time, 
the night watches in foreign ports, they are en- 
titled to, on top of their monthly wages, a $700 
figure is pretty safe if you took all companies in- 
volved, I helieve you would see it a $700 average 
[10] would be pretty close. 


Q. Mr. Robinson, are there any compulsory re- 
tirement dates for Marine Engineers ? A. No. 


Q. There are none provided either by your own 
Union or the Coast Guard ? 


A. No. If a man is physieally fit he may work 
as an Engineer, Marine Engineer, as long as the 
emplover will have him. 

Q@. Yes. Is there any provision at the present 
time for pensions for retired Marine Hngineers, 
either Union sponsored or company sponsored or 
both? 

A. At this date there is no pensions, that is 
by the Marine Engineers Union. There are a few 
companies who do have their own pensions if the 
nen have worked in that company 20 or 25 years 
length of services plus age, a certain amount of 
money is paid per month in the retirement fund 
by the employee and the rest of it is by the em- 
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ployer, but there is only a few companies that do 
that. 

Q. Have such plans been in effect for a long 
time or just recently? 

A. I would say for quite awhile. Matson Steam- 
ship Company has had it for a long time, but I 
don’t recall any other company on this coast that 
has such a plan. 

Q. If a Marine Engineer, a member of your 
[10] Local is of the age of seventy years and in 
otherwise good health, is he able to be employed. 
aboard ocean going vessels? 

A. Well, that is a question I believe I answered 
before. If the company will accept him, age is no 
barrier. 

Q. Yes. 

A. You see, Engineers must go through a physi- 
eal. The companies have insurance doctors, their 
own doctors, and they have the public health doc- 
tor, so he must be physically fit before they will 
pass him. 

Q. But, otherwise there is no inhibition just 
because of age? 

A. No, very little. With the sea going game 
they are very fair pertaining to age. 

Q. Does the work of a Second Assistant Marine 
Engineer, does his employment occasionally require 
heavy lifting or hard work? 

A. Oh, I would state that at times there is hard 
work, bound to be, and it is all according to what 
you would call as heavy lifting. 
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It is true on a vessel he may eall for help to help 
him, but he is expected to work, to put out work and 
it is hard work, I will classify it that Way, at times. 

@. You mean to indicate, do you, that he does 
not do hard work, hard manual labor all of the 
time ? A. That istruew [11] 

Q. But, on oceasions 2 

A. On occasions, just occasionally. 

Q@. That he is required to do so? A. Yes. 

Q. Mz. Robinson, from your previous experience 
at sea, I wonder if you are familiar with any prac- 
tices aboard ship with regard to orders to be given 
between different departments of the ship itself by 
various officers of the ship? 

A. I don’t think the orders have been changed 
or the ones in charge there have been changed for 
many years. 

Q. Then, as far as you know they are the same 
today as they were when you were shipping ? 

A. That is true. 

Q. Do you know in general what orders and 
responsibilities—I should say responsibilities and 
duties a Second Assistant Marine Engineer has with 
regard to other men on the ship, that is to say, do 
you know who he is required to take orders from 
and to give orders to? 

A. He takes orders we will say from the Chief 
Engineer or the Captain of the vessel at all times 
and occasionally the First Assistant Engineer will 
give him an order, usually convey an order from 
the Chief Engineer. 


468 John Farley vs. 


(Deposition of Ray H. Robinson.) 

Those are the only men that give the Second As- 
sistant his orders. [12] 

Q. Now, what men are under the Second As- 
sistant, to whom does he direct orders if to anyone? 

A. Well, the men on his watch, whom he may 
have on his watch or the men who may be working 
with him in port on repair work, an additional fire- 
man, oiler or wiper, but that is the only ones that 
he gives orders to. Some of the unlicensed crew- 
men who are either on watch with him or working 
with him in port. 

Q. They are unlicensed crewmen in his depart- 
ment? A. That’s right. 

Q. That is in the Engine Department? 

A. That’s right. 

Q. That would be wipers and oilers and fire- 
men ? A. That’s right. 

Q. Does a Second Assistant Marine Engineer 
have the right to give orders not pertaining to his 
Department, that is not pertaining to engine room 
work to other unlicensed personnel aboard the ship? 

A. No. No, with the exception that he may just 
to the mess boy, he orders his meals and may ask 
for certain changes in his room or something of that 
sort, but he doesn’t give any direct orders to any 
other department, within any other department. 

Q. Does he as a matter of general practice give 
orders with regard to ingress and egress from the 
ship by other [13] members, unlicensed members of 
the crew that are going on shore liberty? 
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A. Not to my knowledge I have never heard of 
him giving any orders. 

Now, what do you mean, if he were for some un- 
known reason, if he were put in charge of a boat, 
a liberty boat taking crew members ashore then he 
would be able to give orders while he was in charge 
of that boat, but that doesn’t happen too often. T 
don’t know just what you are getting at now. 


Q. Do you have reference there to a liberty 
boat, to a ship owned liberty boat? 


A. One of the life boats or work boats. 


Q. You don’t have reference to a liberty launch 
that is chartered from a private company ora 
person in a foreign port? ioe Nie: 


Q. You don’t mean that? 


A. No. Liberty boat, he would just be a pas- 
Senger aboard that boat, he would have no right to 
give any orders because he is off duty anyway. 


Q. Is it your testimony then that crew members 
going ashore in a liberty Jaunch which is not owned 
or operated by the ship itself, that no one is in 
charge of the vessel going to the dock or coming 
back? [14] 

A. If it is privately owned and the company or 
the Government is furnishing the boat there is no 
erew member would be in charge of it or have any- 
thing to do with it as far as orders is concerned, 


Mr. Williams: I have no further questions. 
Mr. Krause may wish to ask you some questions. 
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Cross Examination 

Q. (By Mr. Krause): Mr. Robinson, what sort 
of a license do you hold now? 

A. First Assistant Steam, any horse power. 

Q. And, that is it as far as you have gone with 
Engineer’s license, is it? A. That’s right. 

Q. Now, you have sailed in what capacity ? 

A. Sailed Third, Second, First Assistant. 

Q. You have sailed Trans Pacific, have you? 

A. Trans Pace: 

Q. You are familiar with the anchoring of ves- 
sels in Japanese harbors while they are discharging 
and loading cargoes? 

A. Ihave been anchored in those harbors many, 
many times on vessels from 1923 until 1941. 

Q. When they were discharging and loading out 
while they were at anchor or at a buoy? 

A. Yes: [5] 

Q. Then you have gone ashore in vessels pro- 
vided by the ship when you were on liberty your- 
self ? A, ‘iat sere 

Q. These in your time did the ship provide the 
liberty launch or were they launches that Just came 
out there and the crew paid for their transporta- 
tion? 

A. Once in a great while the company would 
have a launch but very seldom. 

Q. Now, Mr. Robinson, you many times signed 
Articles, haven’t you, on American vessels? 

“A ¥es, wir 
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Q. And, the Engineers along with all of the 
other crew sign the same Article, do they not? 

&. hey do. 

Q. Among other things, those Articles provide 
that no grog or liquor is to be brought aboard the 
ship, do you reeall that? A. Uh-huh. 

@. Does an Engincer, say a Second Assistant 
Engineer have any duties or obligations with re- 
spect to enforcing that part of the Article? 

A. I to my knowledge he does not except his 
own self bringing it aboard. When he signs those 
Articles he agrees that he will not bring the grog 
aboard but I don’t believe that he is supposed to 
watch every other erew member. [16] 

I know I was never asked to in all of the years 
I went to sea. 

Q. Now, did you ever participate in searching 
the crews quarters in order to dispose of liquor that 
they had brought aboard 2 
My time T never was on a search party, no. 
You know of it having been done? 

I know it has been done. 

Who does it, who makes the search? 

Well, the heads of the department made the 
search while I was aboard. 

Q. Only the Chief Engineer ? 

A. No, the Captain at these few times, the Cap- 
tain, Chief Engineer, Chief Steward and sometimes 
the Chief Mate and First Assistant. 

Q. First Assistant Engineer ? 

A. Sometimes they would go along as a witness 
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to the effect. He would go as a witness with the 
Chief. 

Q. When searching engine room quarters you 
say that the Mates did that job or did the Engineer 
Officer do it? 

A. The Engineer Officers did but usually the 
Mate or the Skipper would be with the Chief Engi- 
neer. 

Q. Yes. 

A. Very seldom go alone. They have some other 
department with them. [17] 

Q. Now, you know Mr. Robinson, don’t you, 
that the ship owner has certain obligations towards 
his crew, doesn’t he? A. Uh-huh. 

Q. Who assumes those obligations for the ship 
owner when the ship is at sea and away from port? 

A. The Captain would be. 

Q. The only one? 

A. He would be the representative of the com- 
pany. It is sometimes considered that the Chief 
Engineer is a representative also but it is generally 
quoted and believed that the Captain is the repre- 
sentative of the company. 

Q. Well, for certain purposes, but we are not 
talking about the operation of the vessel—do all of 
the officers have any obligation to do everything 
that they can to preserve the ship or crew and cargo 
from injury or loss? 

A. The Engineers have the obligation to keep 
the vessel in very good running condition, I will 
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say that, but they are not considered to be nurse- 
maids for the rest of the crew. 

Q@. They have no obligation towards the other 
members of the crew than to sce that they are pro- 
tected against injury? 

A. Yes, yes as far as injury. You have evelrv- 
thing in safe working order. If an Ingineer would 
see anything that wasn’t in safe working order he 
certainly should report it and attempt to have it 
fixed. 

@. Pardon me, go ahead. [18] 

A. But, as far as T might say, being a guardian 
or a nursemaid to the rest of the crew, no, you don’t 
have anything to do with that. You would be in 
trouble at all times if vou would tell a sailor or a 
mess boy or a fireman or anyone else he can’t go 
ashore and take a drink. He would say, mind your 
own business, which I have seen that happen vari- 
ous times; my own crew members come back with 
a few drinks or so and they would raise the devil 
because they weren’t producing, you would get none 
of your damn business what I do when I am not 
aboard this vessel is what you would get. 

Q. Is it any of the officers business when they 
do get on the ship? 

A. Yes, yes, I will say that when they are drink- 
ing aboard the ship why it is the business of the 
officers, the heads of the departments. 

Q. Just the Chief Engineer then for the engine 
room crew and the other officers have nothing to do 
with it? 
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A. The other officers are to report to the Chief 
Engineer. 

Q. Well, when you see a man drinking as Second 
Assistant Engineer, a member of the engine room 
drinking on board the ship, we will say he is right 
on watch at the time, is it one of your duties to tell 
him to stop? 

A. Itis if he is on watch. 

Q. And, if he is not on watch and drinking in 
his quarters, is it your duty to tell him to quit drink- 
ing on the ship? [19] 

A. First place I don’t see what business an Engi- 
neer has of rooting around the crews quarters. That 
is his home and I for one wouldn’t be around the 
crews quarters unless I was called to go back there, 
trouble of some sort. 

Q. You can assume you are back there anyway. 
Now, when you see him drinking on the ship, know- 
ing of the rule that there is to be none on the ship 
and that he is not to have any intoxicating liquor 
with him, now what do you say, the Second Assist- 
ant Engineer, does he have any duty in that regard? 

A. Iwill say that he personally had no right to 
tell that man, you quit your drinking. JI would say 
he should report it to the Skipper and the Chief, 
that is it, he had no business—he should report 1t to 
his superiors. 

Q. Now, does the Second Assistant have any ob- 
ligation at all towards warning a member of the 
crew not in his department, if he sees him doing 
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something that he considered hazardous or danger- 
ous ? 

A. If he is jeopardizing anyone's life I would 
say that he would have a right to at the time to 
attempt to stop him and then report it to his supe- 
rior. 

Q. Well now, assume that the Second Assistant 
is standing at the foot of a Jacob’s ladder or pilot 
ladder and a member of the Steward’s Departinent 
is climbing this ladder roughly 18-20 feet high with 
a bottle of whiskey under one arm and another 
bottle of whiskey in his right hand, would the See- 
ond [20] Assistant Engineer have a duty to warn 
him? 

A. The Second Assistant wouldn’t have a thing 
to do with that man as long as he was in this liberty 
boat. 

Q. He is going up the pilot ladder. 

A. He is not aboard the vessel. There is some- 
ome theresto, stop him if le is doing something 
wrong, but until he gets aboard the vessel, the Sec- 
ond would have nothing to do with him, nothing to 
say to him. 

Q. He would have no duty to warn him against 
the chance of getting hurt? 

A. If I were aboard there, Mr. Krause, I could 
probably answer it a little more, if I were there and 
seen what it was. If a man was stupefied drunk 
I myself would attempt to help him, but I don’t 
know what condition this man was in actually, but 
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I do say that the Second would have no business to 
give this man any type of orders at that moment. 

Q. You consider that an order when he just 
warns the man that that is a dangerous thing to do? 

A. If the man is a seaman he sure as the devil 
would know it was dangerous. 

Q. We are talking about a man, a member of the 
Steward’s Department at the moment. 

A. It is all according how long had he gone to 
sea. 

Q. Well, usually, Mr. Robinson, all you know 
about the members of the Steward’s Department 1s 
that they have been [21] on the ship since the 
beginning of that voyage. ive bhat seine 

Q. Now rarely do you know how much sea ex- 
perience they have had, but assuming that you 
know nothing about that and a member of the Stew- 
ard’s Department is climbing a Jacob’s ladder, both 
arms are or hands encumbered as I have described, 
does that call for a warning on the part of an offi- 
eer of the ship? 

A. At the time I will say that the Second had 
no business to give any kind of an order. It was 
up to him if he wanted to be a good fellow, 1f you 
saw the guy was not doing the proper thing, attempt 
to help him, but on the other hand that messman 
as you say, whoever he may be, might of just told 
him where to go. If he butted in he may have had 
an argument with him on the way out to the boat. 
Not knowing the nature of who that man was climb- 
ing the ladder, I couldn’t answer. 
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Q. Your view is that he had no obligation to try 
to protect members of the crew against injuring 
themselves under those cireumstances? 

A. I don’t think he had any obligations when 
he was sitting in the boat as far as butting into 
what this man done. 

Now, if the man was stupid drunk, I would say 
that he has a moral obligation as a human to tay 
to help him. That is the only obligation he had. I 
don’t think he had an obligation to anyone but just 
to that man. 

Q. Well, the fact that he is an officer of the ship 
you feel [22] doesn’t put any duty on him to, in 
all situations, to try to protect the man against 
injury 2 

A. Well, we will put it this way; maybe he is 
supposed to protect himself too. This guy is lable 
to turn around and open his head up with some- 
thing. I have seen that. 

Q. Let me ask you this, Mr. Robinson, in going 
up a pilot’s ladder with a bottle of whiskey under 
one arm and holding another bottle by the neck with 
the other hand, is that a safe or a dangerous method 
of climbing ? 

A. It is a dangerous way of climbing, a damn 
dangerous way. 

Q. Now then, what about a man standing under 
the ladder while the man is going up in that posi- 
tion, is that a safe place for him to be? 

Mr. Williams: Counsel, I feel that I should ob- 
ject unless you specify as to whether the individual 
you are referring to knows of the man in this condj- 
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tion, if he knows that the man is doing what you 
say he is doing. 

The Witness: Normally someone is at the bot- 
tom of that ladder attempting to hold it. 

Q. (By Mr. Krause): To hold 1t? 

A. To hold that ladder or hang on to it because 
it will swing back and forth if it is a regular 
Jacob’s ladder. 

Q. Leaning against the side of the ship? 

A. Sure, trying to hang on to it. He is ona 
boat, you have to hold the boat up next to the ship 
too, don’t you? [23] You are bound to be under it. 

Q. According to the testimony we had, 1t was 
tied, made fast to the ship some way or the other. 
That is all there is on it so far, so at any rate the 
men I am talking about were not trying to hold the 
boat in. 

T am just asking you now as a general proposi- 
tion if you see a man going up the ladder as I have 
described him, is it a safe place for you to stand 
at the foot of the ladder? 

A. It isn’t safe to stand at the foot of the ladder 
if the man had both hands on it as far as that goes. 
To stand under anyone wouldn’t be safe unless you 
were forced to stand there. I would say that be- 
cause a man’s hands could slip, hell, on any ladder. 

Q. Even a man that has both hands for the 
ladder there are times when they fall off of them 
perfectly sober? 

A. No, I have never seen them fall, but I will 
say for my own protection as far as safety, many 


United States of America 479 


(Deposition of Ray H. Robinson. ) 
occasions you will have them, two men going up the 
ladder at once. 

Q. Well, is that what you advocated to members 
of the crew that you gave orders to, that they should 
do that? 

A. I never gave any orders about climbing a 
ladder because I was in the engine room. 

Q. Don’t you have any straight up and down 
ladders in the engine room, Mr. Robinson? 

A. Oh yes, more of them a few years back than 
you have now. [24] 

Q. Now, did you tell your men to climb the 
ladder one immediately below another one? 

A. Never gave such orders, no. 

Q. Did you warn them against doing that sort 
of thing? 

a No, I can’t say that I did because I just 
didn’t have the occasion to do that. 

Q. But, you said you saw some men doing that? 

A. Qh, I have seen them at times. 

Q. And it was under circumstances when you 
weren’t under any obligations to instruct them or 
warn them? A. Nios 

Q. Now, is a ship a place where people get hurt 
frequently ? A. Aboard the vessel 2 

Q. Aboard the vessel. 

A. Oh, according to what you would say fre- 
quent. Some vessels you know you would have 
more accidents than others. The warning aboard 
the ship is safety first and they are fairly, pretty 
well corrected aboard the vessel as far as hazardous. 
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There are ladders that wouldn’t be stationary and 
there are chains across where there is open spaces 
or they are covered up pretty well. It 1s negligence 
in the engine room if someone gets hurt when it is 
going in motion. At times there can be accidents, 
yes, falling on the floor and that, and you are hurt 
by working mechanical work, you are bound to 
get smashed wp, but I don’t think there isjany [25] 
more accidents aboard a vessel than there is in any 
other type of work, myself. 

Q. You don’t think it is a hazardous occupation ? 

A. It is. It is considered hazardous, but it is 
no more hazardous than the hazardous occupations, 
the ones considered hazardous ashore. We have 
mechanical machine shops, power plants and various 
things of that sort that would be comparable. 

Q. There are many, many that are comparable? 

A. Yes. 

Q. Are there places aboard ship where you could 
take bad falls unless you are watching what you 
are doing? 

A. Any man could take a bad fall if he started 
down the engineer room ladder and didn’t look 
what he was doing. Various places out on deck, 
going from one deck to another, stepping over a 
threshold, trip, there is places that you could 1f you 
weren’t alert. 

Q. As to pads and eye bolts and things that are 
fastened to the deck that you stumble over, you 
aren’t watching? A. That’s right. 

Q. Well, generally, Mr. Robinson, is a ship a 
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place where a man is expected to keep his eyes open 
at all times in order to avoid Injury ? 

A. That’s right, you normally have to. 

Q. You normally have to. [26] 

A. You have bad weather when the ship is turn- 
ing and tossing it makes it a little more hazardous. 

Q. Aboard ship you have to be observant of the 
loading conditions and cargo that is heing swung 
overhead and so on? 

A. Yes, they do. There is usually, normally, a 
hatch tender or a watchman there so if someone 
wouldn’t be familiar with the operations of the ves- 
sel, they could stop them, but you are expected to 
keep your eyes open so you don’t get hit with a 
sling load of lumber or cargo or open hatches, walk 
into them. 

Q. Now, what do you say regarding the obliga- 
tion of any erew member when another onc pre- 
cedes him up the ladder? Is it his duty to watch 
the man that is going up the ladder in order to 
protect himself, I mean? 

A. Well, self preservation, if we put it that way, 
aman would be, should be watching any danger that 
might befall him, but if he thinks it is dangerous, 
if he doesn’t he wouldn’t be looking. That is a 
heck of a lot, a lot of people don’t look when there 
is danger there, where if they had of been looking 
they wouldn’t of got hurt. 

Q. Now, you haven’t been to sea since ’34? 

A. No, since 1941, January 6, 1941. 

Q. Since 1941. Was it not uncommon for mem- 
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bers of the crew that had been on liberty going 
ashore to come back somewhat inebriated when you 
were sailing? [27] 

A. That has been I guess the practice since there 
were seamen, that they went ashore and had a few 
drinks, that is a certain percentage. We don’t say 
that all drink, of course, but they would go ashore 
for a few drinks and would be partly intoxicated 
when they came back. 

Q. Well, it was not uncommon? 

A. It wasn’t uncommon, no, it wasn’t. 

Q. Now then, would a person coming from shore 
with seaman that had been on liberty, a man that 
is familiar with the sea and the operation of ships, 
would he normally expect that some of the men 
might be somewhat under the influence of liquor? 

A. Well, I will say this, that a man who has 
gone to sea for many years has seen many of them 
under the influence of liquor. I will put it that 
way, and maybe on the other hand that a man going 
to sea a good many years and seeing that and there 
had been no accidents or anything, may tend rather 
to not pay any attention to any other man in that 
condition. 

Q. He might not pay attention to the necessary 
things for his own protection? 

A. Well, it may just become natural seeing that, 
we will say over a period of so many years, this 
same condition as you are speaking of. 

Q. Well, it is common knowledge that people 
become careless in the face of dangers? [28] 
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A. That is true. 

Q. If they are exposed to it a great deal? 

A. Yes. 

Q. Now, what T am particularly interested in 
hearing, what you have to say on whether or not 
you are coming back, a man, an experienced seaman 
and a licensed officer coming back from leave with 
a buneh of sailors and a number of messmen, colored 
messmen, cooks, and the method of getting aboard 
the ship is by a pilot or Jacob’s ladder, is it your 
view that a man ought to, knowing of the drinking 
of the men under those circumstances, that he ought 
to see what condition those men are in, particularly 
if one of them proceeds him up a pilot’s ladder? 

A. Well, I will put it this way, I still say that 
he had no business butting into what they had did 
or what they were going to do, number one. Sec- 
ondly, he should protect himself at all times. N ow, 
if it is for his own good, he would protect himself, 
but he would have no right to give those men any 
orders, and he may not be fraternizing with the 
Steward’s Department, it is another department, 
and very likely he wasn’t in the same grog mill as 
these negroes you speak of. 

They fraternize aboard the ship in saying good 
morning and so forth, but we don’t mix with the 
other departments to any extent, and we certainly 
can’t and don’t give any orders. [29] 

We have had a heck of a lot of trouble during 
the war and from the other unions, the race discrim- 
ination comes into it, where if you give an order 
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it is brought up in arguments, and it is kind of hard 
to know just what the situation was on that Liberty 
launch. 

Q. I wasn’t concerned about his giving anybody 
any orders. What I was concerned, what was he 
required to do in his own self protection when he 
was coming back in one of these liberty launches 
with a method of getting aboard the ship by a pilot’s 
ladder and knowing that these men probably had 
been drinking while they were ashore. 

Now, let me put it this way: Would a man, an 
experienced seaman have that in mind or should he 
have it in mind? 

A. I say that he should protect himself at all 
times is true. Undoubtedly he was not, didn’t see 
or wasn’t paying any attention to who was going 
up the ladder, whether it was a man who wasn’t 
capable of climbing with you say, just one hand is 
all he had, or who it was going up. Undoubtedly, 
he wasn’t watching the man, there just isn’t any 
getting around that. 

Q. If he had been watching him, you don’t think 
he would have stood where he could have fallen on 
him? 

A. I doubt if he would be under him unless the 
occasion might have been that as I say, if it were 
a pilot’s ladder or a Jacob’s ladder. The ladder 
itself will swing a little bit [30] and usually you will 
attempt to steady that ladder if it is swinging 
around—I have done it to hold the ladder to help. 
When you come alongside with a boat, it is bound 
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to have a tendency to swing and at that time, of 
course, [ would be looking right at the man who 
was going up. 

Q. You would be watching him. Whell, dhateis; 
you would keep your eyes on the man above if you 
had a job down at the foot of the ladder? 

* Unb-huwh. 

@. Now, when you are talking about a pilot’s 
ladder swinging, how does it swing ? 

BaewWell, itis hooked, usually hooked up on, 
either on to the side of the ship where there is a 
plate extends up and then if it isn’t tied at the bot- 
tom, which many times it wouldn’t be, if there is a 
boat there floating, it is free, the ladder itsclf is 
free there at the bottom so it would have a tend- 
ency; to swing alongside of the boat. 

Q. Now, if it is made fast to the rail of the 
boat deck then it is going to be, the ladder is going 
to be lying against the plate of the shipy isn’ tit 

A. Uh-huh. 

Q. And, with a man on it above the point that 
he is standing on, there is no swinging of that lad- 
der, is there ? 

A. No, because the weight would tend to hold it. 
It is the bottom [3L]} 

Q@. What difference does it make if the bottom 
swings if it doesn’t swing at the point where this 
man is standing ? 

A. If it were held real steady it would be easier 
for you to step on up, it would be easier for the 
man going up, a little easier. Of course, I don’t 
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say they were holding it or what the heck they were 
doing to the bottom of it. 

The size of the boat, the condition of the water, 
there are so darn many things. If a man was there 
to see it, you could give better testimony. 

Q. It would affect the thing? 

A. It would affect the whole thing. 

Q. Now, Mr. Robinson, I want to revert for a 
moment to the duties of the officers. 

Do the officers, the Engineer Officers participate 
in fire and boat drill? A. They do. 

Q. Do they give orders to the men in connection 
with fire and boat drill? 

A. The Engineers occasionally, they tell them, 
occasionally there is an Engineer in charge of a 
certain life boat. He would give orders, but on a 
Liberty vessel I don’t believe that the Second As- 
sistant or even the First Assistant is in charge of 
a boat, so he wouldn’t give the orders. 

Q. The men assigned to the various lifeboats or 
to a lifeboat that an Engineer Officer is in charge 
of are not only [32] Engine Room men, are they ? 

A. Thatastimue. 

Q. That is, it will include Steward’s Department 
and seamen too, probably? A. Uh-huh. 

Q. Assuming that a man is doing something 
that would be hazarding the safety of the ship, 
would the Second Assistant Engineer have any duty 
to warn him about that? 

A. Aboard the vessel itself? 

Q. Well, aboard the vessel, say aboard the vessel. 
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A. He would, yes, any officer would if he would 
see anyone doing anything hazardous endangering 
the lives of anyone else he would be expected to 
warn him and then go, as I say, to his superior and 
tell it. 

Q. Yes. 

A. And, it is up then to the superior and the 
Skipper to get together and to alter or to stop this 
whatever it may be. 

Various times, Mr. Krause, we will say about 
the drinking aboard the ship, if he happened to see 
it in a room he would be classed as a stool pigeon, 
and you know they could be down on him complete. 
So, they are pretty careful what they say right to 
the men they are working with. 

They don’t like to be classed ag a stool pigeon and 
raising the devil, but I would say they should re- 
port it to their superior. [es] 

Q. Well, the question is what the officers duties 
are, Mr. Robinson, not what they like to do. 

Ae oeiVes. 

Q. Obviously you don’t ever like to report any- 
body and probably everyone doesn’t like to report 
anybody for any dereliction of duty, but the ques- 
tion is, what are the officers duties? 

Now, that is what I am interested in, Now, you 
do say though that if you see a man that is doing 
something that is endangering either the ship or 
members of the crew, it would be your duty to warn 
him, the Second Assistant’s duty to warn him? 

A. Yes, it is, according to what he is doing, Mr. 
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Krause. If he was taking a drink I wouldn’t say 
that he tell him that he shouldn’t take a drink. 

Q. Forget about the drinking. We are now say- 
ing he is doing something hazardous that is endan- 
gering the ship or a member of the crew, and we 
will say he is perfectly sober. A. Uh-huh. 

Q. It would be the Second Assistant’s duty to 
warn him and then report it? 

A. If he were aboard the vessel, yes. 

Q. Aboard the vessel. 

Now then, if the man is doing that and he is just 
endangering the Second Assistant with this careless 
thing that he is doing, then it wouldn’t be the Sec- 
ond Assistant’s duty to warn [34] him? 

A. Not if he weren’t on the ship. The whole 
thing I say, a man, self preservation is what it is. 
A man should attempt to take care of himself. But, 
he couldn’t give orders to the man when he 1s off of 
the ship in any respect. 

Q. Well now let me—will you assume for this 
purpose that the ladder is for all ordinary purposes, 
and the Maritime Law a part of the ship? 

A. Uh-buh. 

Q. And when the man was on the ladder he was 
on the ship. 

A. And the Second was on the boat, he was on 
the shore. 

Q. In the launch down below it at the time, yes. 
But, it was still his ship, the Augustin Daly was 
still his ship, he was the Second Assistant on her— 
now you say that when he sees this man going up 
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there in what is a negligent fashion, assuming that 
he saw it and he saw the man endangered, what do 
you say as to his duty to watch this man, this third 
eook ? 


A. I would say if the man had anything but 
liquor or contraband aboard him, the Second As- 
sistant would or should rather, help him get it 
aboard, but when it is against the law to take liquor 
aboard the vessel he sure as the devil wouldn’t want 
to be touching that liquor himself, so I don’t know 
what he would be able to sav to this fellow because 
he doesn’t rate a darn bit more than that man until 
they both get aboard [35] that vessel, as far as I 
ean see, and he is not going to help him take that 
liquor aboard that ship, and he has no right to take 
it away from him aboard that launch and get his 
head busted in. 


He has to protect himself to that extent. 


Q@. Now, these packages that this fellow had 
been carrying were not liquor then you feel the 
officer would have a different obhgation ? 

A. I would say he may have—maybe they were 
on the outs, maybe he would say, I won’t help him 
do anything. They might not have been friends 
too. 


Q. Now, I am talking now about the safety of 
the Second Assistant Engineer. I am assuming that 
he didn’t care what happened to this colored man, 
that man that was climbing up there, what about 
his own safety, was it his duty in order to protect 
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himself to warn that man against climbing the 
ladder in that way? 

A. Well, I don’t think that he was to warn 
the man at all, personally. I can’t see where the 
duty enters into that at all. We are making a big 
thing out of a Second Assistant being an officer. 

He is an officer, yes, considered by the law, but 
he is not around giving crew members and them 
orders. You see, he is just a Second Assistant. They 
call him a grease monkey actually and his authority 
doesn’t amount to anything except [36] to the man 
right on his watch, that is all. 

Q. All right then, can we put your testimony 
down here that he has no duty to warn this man 
against a hazardous thing that he is doing? 

A. No, I didn’t say that, I didn’t say he did or 
didn’t. Don’t get me botched into what he has or 
has not got. No, I am just—I wasn’t there. If I 
had been there, conditions are different. But, I will 
say one thing, the first place they were both on a 
work launch, there was no rating there at all. There 
is no duties as far as duties are concerned. How 
about all of the other men that were on there. We 
assume they all should have told this mess boy what 
he should do and shouldn’t do. The Second didn’t 
rate not one tiny bit more than that mess boy at 
that time on that launch there. They were just both 
American citizens and that is it. That is all there 
was to it. He wasn’t connected with the vessel, 
he was on shore duty, he was free. He wasn’t work- 
ing, so I don’t see where this comes into it at all, 
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what he was supposed to tell him and not supposed 
to tell him. 

Now, if a man had an ax and was holding it over 
my head I would certainly tell him, get the heck 
away with that ax, but I don’t see where—you are 
not going to quote me saying what his duty that he 
should have done this or shouldn't have. 

Q. Now Mr. Robinson, we have to assume, I 
want you to assume certain things to be true. For 
instance, this Liberty vessel [37] was anchored in 
the harbor of Sasebo, Japan, lying in quiet water, 
and the liberty launch came alongside with these 
men, as far as the testimony goes, and I don’t know 
whether that is complete, but you assume it for my 
question anyway that the only licensed officer on 
there was the Second Assistant Engineer. 

Peeeealiieht. 

Q. Now, and that when a man got on to the 
ladder of the ship, of the Augustin Daly he was on 
the ship 

A. But the Second wasn’t, the only officer was 
still on the launch. 

Q. He was standing on the launch, yes. 

fit Wes. 

Q. Now, under those circumstances and this man 
that was climbing the Jacob’s ladder had these two 
bottles as I have described them before, and the 
testimony also is that he had had some drinks 
ashore. A. Uh-huh. 

Q. Now, if this was a dangerous thing for this 
Third Cook to do in climbing the ladder in that 
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way, tell me, did the Second Assistant Engineer 
have any duty to warn him? 

A. T can’t see where duty comes into it at all. 
Supposing he was an oiler, the Second you are 
speaking of, it wouldn’t have made any difference 
in duties whether he is an oiler, another mess boy 
or who he was because he was not aboard the [38] 
vessel at that time. 

Q. All right. 

A. Now, we might say if the Second was up on 
the deck and seeing this man coming up bringing 
liquor, it would throw a different light on it, he 
would have been an officer of the vessel and he would 
have been aboard the vessel. 

Now, at that time there could be an argument 
about him fulfilling his duties of saying, you 
shouldn’t be bringing this aboard, but where he 
stood down below, I think he should have kept his 
nose right out of the other guy’s business, person- 
ally. 

Q. Then I am right in saying that your testi- 
mony is that he had no duty under those circum- 
stances that I just described while he is standing in 
the launch? 

A. That is my belief that he didn’t have any 
duty. 

Q. Now, if the Second Assistant had been on the 
deck at that time, would he have had a duty to 
warn the man against the negligent manner in 
which he was climbing the ladder by being encum- 
bered with these two bottles? 
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A. He would have undoubtedly if he was look- 
ing down and sccing the man wasn’t able to come 
up we will say in a safe fashion, he probably would 
have told him or should have told him to hand down 
one of those packages, we won’t say bottles, maybe 
they weren’t, and how to come up safely. But, he 
would have been up there to start with, he wouldn’t 
have [39] had nothing to do with that ladder that 
IT can see. He is not in charge with the deck, he has 
nothing to do with the deck. 

@. I am just trying to find out what a Second 
Assistant’s obligations are to protect members of 
the crew against injury when he sees them doing 
something that is endangering themselves, 

A. It is his obligation as an officer and as a crew 
member to attempt to protect the lives of anyone 
aboard the vessel and the property of the company. 

It is a known fact. 

Q. That is what I thought was the fact but I 
wasn’t sure until now that you felt that way. 

A. But, he is supposed to protect himself too. 

Q. That is correct. 

A. And to people that don’t go to sea, they see 
things in a heck of a different hght. 

You are living with say 54 men aboard the vessel. 
There must be a certain amount of harmony. There 
is friction between departments. We know we have 
the color problem which is very sad, it is race dis- 
crimination and if you give certain orders, it was 
for a long time the officer was catching the devil. 

Now, this fellow you are speaking of, Mr. Farley, 
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isn’t the aggressive type I will say, never was. He 
never butted [40] in any disputes with the crew 
and he just was sort of a happy go lucky guy and 
had very little trouble. 

There is many of them that tend to give orders to 
everyone and butt in and boisterous and they would 
probably have done different than Farley did, but 
he is not the aggressive type and he just live and 
let live, I presume is what that was. 

Mr. Krause: I think that is all, Mr. Robinson. 
Thank you. 

Redirect Examination 

Q. (By Mr. Williams): Mr. Robinson, it 1s 
your testimony, is it not, that 1f we assume the Sec- 
ond Assistant Engineer is standing down in a lib- 
erty launch alongside a vessel and he observes a 
Third Assistant Cook attempting to climb the ladder 
while intoxicated or in a negligent manner such as 
holding on to packages or bottles while attempting 
to climb, that he has a moral obligation always to 
warn him if he sees him doing it? 

A. That’s right, to help his fellow man regard- 
less of color, creed or anything else. You are sup- 
posed to help the other fellow. 

Q. And, if he observes him doing this you feel 
that as a matter of self preservation he should not 
be immediately under the ladder? 

A. That’s right, he should be in as safe a place 
as it is [41] possible to be. That is what I would 
say. 

Q. Now, let us suppose that this Second Assist- 
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ant Engineer was ten feet away from the Jacoh’s 
ladder standing on the liberty launch at the time 
the man was going up the ladder, the Third Assist- 
ant Cook, the manner in whieh we have deseribed, 
do you say that he had the duty to protect himself 
when he is that far removed from the ladder? 

A. Well, if he is ten fect away from the ladder, 
normally he has protected himself. 

If he is ten feet away. He must have been on a 
pretty good sized boat or damn few guys on it. 

@. Suppose he was five fect away, would that 
normally take him out of the area of danger? 

A. No, a man could fall out five fect. He may 
m his own mind, he probably felt he was out of 
danger if he was five feet, but it is very possible 
for a man to hit you. Five fect isn’t so far hack, 
but it isn’t directly below the man. 

Q. Now, first of all, do you feel that a vessel 
anchored in a harbor—I am asking your opinion on 
this question, whether a vessel anchored in a har- 
bor, assume further that it will be there for five 
days, a Liberty vessel, is it your opinion that a 
Jacob’s ladder as compared we will say to an accom- 
modation ladder is a safe means of getting a crew 
ashore via a Liberty launch and back up to the hoat 
again, keeping in mind the eccentricities of seamen 
ashore as you have previously [42] described. 

Mr. Krause: I make an objection. In the first 
place the obligation of the ship owner is imposed by 
law to furnish a safe place, a safe method to get 
aboard and off of the ship, not the safest method. 
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Mr. Williams: Well, I don’t believe I asked that. 

Mr. Krause: You asked if the accommodation lad- 
der was safer than the Jacob’s ladder, didn’t you? 

Mr. Williams: If I did I don’t mean to ask that. 

Read it back. 

(Whereupon the Reporter read the previous 
question.) 

Mr. Williams: Are you satisfied with the ques- 
tion then? 

Mr. Krause: JI won’t make the objection. There 
isn’t a comparison being made. 

Mr. Williams: I may ask him that later. I 
don’t ask him that at this time. 

The Witness: I will say, regardless of what that 
ladder was there, we will say they were acting in 
accordance with the law, it doesn’t state it must be 
one kind of a ladder or another, and they both have 
been used for years and years and years and hun- 
dreds of thousands of men have went up and down 
them, so I wouldn’t attempt to say which is the 
safer or isn’t the safer, it is up to the Master of 
the ship and the company to decide what type of a 
ladder to put there for the men to come up and 
down. [43]| 

As long as it is within the law I can’t see 
where 

Q. Mr. Robinson, when crews return from lib- 
erty ashore, is it customary and a usual thing to 
have either an officer or a sailor on deck watch to 
observe and perhaps assist their return to the vessel 
from the liberty launch? 
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A. Well, I might state that upon many and 
many occasions that T have come back there has 
been no one on the deck right at that moment. There 
is always a deck officer on watch but that doesn’t 
mean that he is supposed to stand right there at that 
spot. If you have a gangplank, usually if you have 
a Jadder there where the peddlers can come aboard 
and the likes of that, well there is someone there to 
cheek them. But, as far as the assisting part, on 
many occasions I will say I have came aboard and 
there hasn’t been anyone there to help. 

Q. Well, you say that you have observed occa- 
sions where there was no one on hand 2 

A. That’s right. There is someone on duty at 
all times. 

Q. Isn’t there normally an officer or another 
sailor there? A. A sailor on gangplank watch. 

Q. On gangplank watch. Not necessarily gang- 
plank watch, that would assume being alongside of 
a dock. 

A. Yes. Peddlers coming aboard you got to 
have them the same as a watchman. 

Q. Is there not normally a deck officer or a sailor 
there to [44] prevent we will say the bringing 
aboard contraband articles or bringing aboard un- 
authorized persons? 

A. There is someone in the Deck Department 
assigned to what I say a gangplank watch. There 
is a gangplank watch, he is there to watch who is 
coming aboard. Then there is always an officer in 
charge, but he doesn’t necessarily stand right there 
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by the gangway, but there 1s someone alerted we 
will say. He is on duty. 

Q. For the return? 

A. Night watch or in the daytime there is some- 
one there. They have the regular watches. There 
is an officer on duty below and on deck at all times. 

Q. What about the return to this ship from a 
liberty launch of intoxicated ship personnel? Now, 
if an officer is in charge there, does he give some 
directions or something of that nature as to getting 
those persons on board the ship safely ? 

A. If the officer were standing there on the top 
of the gangway and noticed anything wrong, he 
perhaps would give orders, but I don’t know if there 
was an officer standing there or not. 

I say there was a gangplank watchman or a man 
on watch, supposed to be on watch. There is a 
sailor assigned to that, but an officer isn’t required 
to stand by that gangway at all times. On passen- 
ger ships you have a quartermaster [45] assigned 
to this gangway and there is an officer on duty, but 
not necessarily right at that gangplank. 

Q. Well, is it the function of the gangplank 
watch as you describe it to observe men coming 
aboard the ship improperly and to do something to 
correct it if it is necessary, particularly if they are 
intoxicated ? A.” Well 

Q. Not just an officer, but anyone? 

A. I might quote this as probably experiences 
and everything, is the only way I can do, is saying 
supposing there was a seaman at the head of the 
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gangplank and his buddy was intoxicated, do you 
mean that he is going to stool and squeal and holler 
that the guy is drunk and get him in trouble. 

We have a Police state here it seems like you are 
trying to bring out. 

I see you people haven’t gone to sea and don’t 
know anything about seamen. You should have sea- 
men trying seamen I think and we would probably 
get the facts out of the thing. 

Q. That may be true, I think you missed the 
point of my question. It is really whether they 
should do something to warn or to sec that those 
men get aboard safely rather than get injured try- 
ing to come aboard the ship. Isn’t that one of their 
functions as a watch, to try to get the men aboard 
the ship safely ? * Thats right..[46] 

Q. It is not unusual that a man comes back in- 
toxicated to a greater or lesser extent? 

A. But, we will say about this, we will go back— 
now, I am probably butting into this but the man 
has this liquor bringing it aboard. The man up 
there, this sailor at the top of the gangway, I don’t 
think he is going to yell to him, lay that package 
or those down, that liquor down aboard that launch. 

Q. Don’t you think it would be proper for him 
to say, put them inside of your shirt? 

A. It would be very proper for him to state, put 
them inside of your pocket or your shirt. 

Q. Get your hands free? 

A. Or anything else, we know that. 

Q. I mean, as to his safety, that is all I am 
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inquiring about as to the safety of the men coming 
aboard and as to the safety of the other men down 
in the liberty launch upon whom he might fall if 
he was ascending the ladder in that manner? 

A. All of the vessels and up to today it is 
preached safety. There is posters of safety, the 
men are told and taught safety, so every individual 
crew member, whether it is the Captain or the mess 
boy has certainly been told that safety is a very 
cardinal issue aboard a vessel. 

Mr. Williams: I have no further questions except 
for [47] the usual one about the reading and sign- 
ing of the deposition. 

Mr. Krause: I have nothing further either. 

Mr. Williams: Mr. Robinson, under the Rules of 
the Court and the Law of Civil Procedure, you have 
the right to, after your deposition is transcribed 
and in typewritten form here, read that deposition 
over, and if there are any errors to correct them 
and then sign it or you may waive that right. 

I feel sure that the Reporter has taken your testi- 
mony accurately and you may do as you wish. 

What do you wish to do? 

The Witness: My time is very limited and I am 
sorry if I got a little bit hot headed but I will waive 
the right to signing this because 1 am leaving for 
San Francisco and I know that nobody here is at- 
tempting to put me on the spot, and I am trying 
my best to help everyone involved here. Not being 
at the scene of this accident, I just can’t give a true 
picture of various things. The condition of the 
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man, the size of the boat, the weather and there are 
so many factors in it that could change a little bit, 
but I have tried to answer the questions to the best 
of my ability and experience of going to sea. 

Mr. Williams: Mr. Robinson, do you also waive 
the reading it? 

Lhe Witness: Yes. 

Mr. Williams: You waive both reading and sign- 
ing? [48] 

iie Witness: That’s right. 

Mr. Williams: Thank you very much. 

Further Deponent Saith Not 
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[Endorsed]: Filed July 27, 1955. [49] 


RESPONDENTS’ EXHIBIT No. 2 
DEPOSITION OF GLENN E. MORGAN 


x + * & 

GLENN E. MORGAN 
called as a witness at the instance of the Respond- 
ents, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

Q. (By Mr. Kennedy): Would you state your 
name, please? A. Glenn E. Morgan. 
What is your present address, Mr. Morgan ? 
Post Office Box 423, Portland 7, Oregon. 
That is your home address ? 
My permanent mailing addr ess, yes. 
Presently you are sailing aboard the Per- 
nike Silver Bow, are you not? 


BObore 
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A. That is right. 

Q. Do you know where you are going to be 
within the next month? A. Not exactly, no. 
Will you continuously be going to sea? 

Yes; that is my only occupation. 

Your only occupation is that of a seaman? 
That is right. 

What normal trip does the vessel take? 
Well, this ship varies on its trips. I might 
run to Honolulu and from there go back to Cali- 
fornia or we might go to Mexico. [4] 

Q. How long, normally, are you in port when 
you are in port? 


POPOPES 


A. Probably 42 hours at the most, normally. 

Q. Do you expect to be anywhere in the State of 
Oregon within the next three or four months ? 

A. I have no idea what the future operating 
schedule of this ship is. 

Q. Do you expect to remain aboard this vessel 
during the next three or four months? 
At the present time I would say yes. 
How old are you, Mr. Morgan? A. 49. 
How long have you been going to sea? 
Thirty years. 
In what department have you sailed? 
Deck department. 
What license do you hold, if any? 
Master. 
What are you sailing as now, Mr. Morgan? 
Able seaman. 
Shipping is a little tough right now, isn’t it? 


OPOPOoOPOoP OOP 
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A. Yes, sir. 

Q. Have you sailed as Master, Mr. Morgan? 

A. Yes, sir, I have. 

Q. How long was that and when? [5] 

A. As a total probably two years over a period 
of time, which I might have heen back to Chicf 
Mate at various times, 

Q. How long ago was that that you sailed as 
Master? 

A. The last ship on which I was Master was in 
1948. 

@. Have you sailed as Chief Mate? m. Ves 

Q. About how long a total time did you sail as 
Chief Mate, to your best recollection 2 

A. I would say five years. 

@. Did you sail as Second or Third Mate, also? 

A. No. 

@. You never sailed as Second or Third Mate? 

A. No, sir; unless you want to count a two-week 
trip to Europe as Second Mate. 


Q. Are you married? A WER 

Q. Mr. Morgan, did you serve on the 8. S. Aug- 
ustin Daly ? A. Yes, I did, 

Q. In what capacity ? A. As Chief Mate. 


Q@. How long were you aboard the ship? 

A. Seven and a half months. 

Q. Do you remember when you first went aboard 
the [6] vessel 2 

A. It was either the first or second of February, 
1952. 


Q. Approximately when did you leave the ves- 
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sel? A. The 27th or 28th of August, 1952. 

Q. Where was the vessel when you first went 
aboard ? 

A. Willamette Shipyard, Portland, Oregon; 
the proper name would be the Willamette Iron 
and Steel, now. 

Q. What type of articles did you sign aboard 
that vessel ? A. Foreign. 

Q. Approximately when did you leave Portland? 

A. Early in March. I don’t recall the exact 


Q. Where were you bound for? 

A. The Far East. 

Q. Do you remember what type of cargo yot 
had aboard ? A. Lumber but it was military. 

Q. I don’t understand; was it military equip- 
ment? 

A. No. It was lumber but it was military equip- 
ment. 

Q. Isee. It was an M.S.TS. vessel ? 

A. That meneht 

Q. Do you have any deck cargo aboard the ves- 
sel? A. Yes, we did—a full deck load. 

Q. Was it a particularly heavy deck load or how 
would you deseribe it? 

A. Yes, it was heavy. The type of lumber 
would be ereosote pilings, heavy squares—timbers 
—and [7] Army Engineer packaged bridge mate- 
rials. 

Q. Were you carrying a deck cargo over all of 
the hatches? A. Yes. 
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Q. What was your first port after leaving Port- 
land? A. Sasebo. 

Q. Do you remember approximately when you 
arrived there? 

Mr. Kennedy: Unless there is an objection I 
have the rough log of the Augustin Daly covering 
the period February 9, 1952 and ending April 10th, 
1952. I don’t believe there is any question about 
the authenticity of the log, is there, Mr. Williams? 

Mr. Williams: No. 


Q. (By Mr. Kennedy): I am handing you the 
log at this time, Mr. Morgan and you can refresh 
your memory from that. 

= Oh April Ist,.1952. 

@. You arrived there April Ist, 1952? 

A. That is correct; at 2230 hours. 

Q@. Were you then in an outer harbor or in the 
inner harbor? 

A. We were outside, in the open sca. 

Q. Did vou then later proceed into the inner 
harbor ? A. The following morning. 

Q. Would that be on April 2nd? [8] 

A. April 2nd; that would be correct. 

Q@. At what time did you arrive in the inner 
harbor? 

A. We did proceed directly into port, but it was 
after midnight, so that would be on the 2nd. 

Q. On April 2nd? A. On April 2nd, yes. 

Q. When you arrived there in Sasebo, how was 
the vessel handling at that time ? 
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A. In what way do you mean by handling,— 
steering ? 

Q. How as its stability? 

A. The vessel was very tender. 

Q. What do you mean by being tender? 

A. The center of gravity was very high. It was 
above normal for a stable ship. 

Q. Would that cause the ship to do any par- 
ticular thing—the fact that the center of gravity 
was high? 

A. Yes; it would cause it to list one way or the 
other. 

Q. Would there be any sudden lurches? 

A. It is possible. 

Q. Were there? A. There were. 

Q. Did you have any trouble with the ship in 
that respect before you arrived at Sasebo? 

A. Yes, we did, for a number of days prior to 
our arrival. [9] 

Q. If I understand you correctly, the term “a 
ship being tender” means that it will take lists at 
various times? 

A. That is right; which is entirely different from 
the roll of a ship in a sea. With a list, a vessel will 
lay over to one side and remain there. You still 
might have a list and be rolling, also. 

Q. How much of a list were you taking during 
these times before you arrived at Sasebo? 

A. Do you mean when we would heal? 

Q. I was trying to get an idea of how much of 
a list? 
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A. Ata time when she would heal over or be in 
more or less of a permanent 

Q. Let me ask you this: You stated, if I under- 
stood you correctly, that the ship was somewhat 
tender before you arrived at Sasebo, is that correet? 

A. That is correct. 

Q. How much of a temporary list would you 
take ? A. Well, when she would 

Q. Let’s call it a lurch and not more or less a 
permanent list? 

A. When she would list over, the initial list 
might be as high as twenty degrees. ‘hen she 
would steady up and maybe at eight or ten degrees 
she would be permanent for some time. [10] 

Q. For some time; and then it would straighten 
herself out? A. Well 

Q. Or did you always have some permanent de- 
erec of list? 

A. When the vessel came back to near nor mal, 
it was due to transferring oil in the double bottoms 
of the ship, trying to counteract the list,—climinate 
ihe : 

Q. Would it list on just one side or both sides? 

A. One; and then later it would go the other 
way. 

Q. Is that also what you mean by being tender— 
that she lists from one side to the other? 

A. That is being tender, yes. 

Q. Do you know why the vessel was tender? 

A. Due to the fact that we had a heavy deck 
load,—what we would term a full deck load—plus 
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the combination of bad weather, seas coming aboard, 
the lumber cargo on deck absorbing or retaining 
quantities of this water, and our consumption of 
oil and fresh water from our tanks in the bottom of 
the ship which would have a tendency to increase 
the weight on top and lessen it on the bottom of the 
ship. 

Q. What about your water? 

A. Fresh water, do you mean? 

Q. Yes. Were you using water all of the time 
in the course of your water supply becoming lower? 

A. Yes. There was the boiler feed, culinary, 
bathing and everything. 

Q. What difference would the fact that you were 
taking on seas on the deck cargo have with respect 
to stability? 

A. It would increase your weight above your 
decks,—above your normal center of gravity. 

Q. Do you mean the lumber was getting some- 
what waterlogged or something to that respect? 

A. It was becoming heavier, yes. 

Q. What was the condition of the vessel when 
you arrived at Sasebo? 

A. She was very tender, and we had some list. 
I don’t reeall 

Q. Do you want to refer to the log, Mr. Morgan? 

A. (Witness refers to log). We didn’t even 
have an entry of the amount of list at the time of 
arrival. 

Q. What is your recollection of the list, Mr. 
Morgan? 
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A. Here it is: “Arrival with a twelve degree port 
Inst.” 

Q. That is what is stated in the log book, is that 
right? A. Thats right. 

Q. Is that your recollection of the list, also ? 

A. The amount I do not recall,—and whether it 
was port or starboard I do not recall, although I 
do definitely recollect that we had a list at the time 
of [12] arrival, 

Q. Do you remember how much oil and water 
you had at the time you arrived? 

A. From memory, no; but from the log book I 
ean. 

Q. Do you want to take a look at the log book? 

A. 2700 barrels of fuel oil which would be ap- 
proximately four hundred tons; and 206 tons of 
fresh water. 

Q. What is the total amount of oil that one of 
these ships can take aboard it, Mr. Morgan? TI be- 
lieve this was a Liberty Ship, is that correct? 

A. I believe it was a Liberty Ship. 

Q. I asked two questions there. Do you remem- 
ber my first question—how much oil could you take 
aboard ? 

A. It was normally known as the oil tanks which 
is the vessel’s double bottoms. I would say it would 
take approximately seven thousand barrels if you 
bunkered to capacity in your double bottoms. 

@. What was the purpose of the vessel going to 
Japan? A. Those were our Naval orders. 

Q. Did you discharge any cargo there? 


O10 John Farley vs. 


(Deposition of Glenn E. Morgan.) 
iMies: 


What were you discharging ? 

We discharged the deck cargo. 

You discharged the total deck cargo? [13] 
Yes. 

Any from the holds, if you remember? 


bP ObOPOP 


Some,—a small amount. If I remember cor- 
rely. the packaged bridge material was divided 
between the holds and the deck. Some of the bridge 
materials was discharged from the holds. 

Q. Who was doing the unloading; was it the 
crew or longshoremen? 

A. Japanese longshoremen. 

Q. Did the ship provide shore leave after it 
arrived at Sasebo? Ag” gAlES. 

Q. Do you remember approximately when? 

A. There would be shore leave every afternoon; 
but under military occupation there was a curfew 
and as near as I can remember at the moment, the 
curfew was midnight at the dock. It was a launch 
landing. 

Q. How did the crew get ashore? 

A. By launch provided by the agents for the 
vessel. 

Q. Did you rig any means of getting on or off 
the vessel when you arrived at the inner harbor? 

A. We put out a type of ladder that would be 
known as a pilot or Jacob’s ladder. 

Q. Would you describe the condition of that 
Jacob’s ladder? [14] 


United States of America S11 


(Deposition of Glenn E. Morgan.) 

A. The physical condition of it was excellent— 
the materials—and all in good order. 

Q. Was it a standard form of Jacob’s ladder, if 
there is such a thing? 

A. One of the standard forms. There are several 
types. 

@. In your experience of sailing, Mr. Morgan, 
did they use this type of Jacob’s ladder on other 
ships? A. Oh, ye: 

Q. Was it as good as other forms of Jacob’s lad- 
ders? 

A. I would say yes. That is a matter of individ- 
ual opinion. 

Q. Maybe you had better describe how a Jacob’s 
ladder is constructed 2 

A. You have wooden steps which usually have 
side pieces —or not usually —they do have side 
pieces. They have either one flat cross-piece between 
them—one type; and other type would have two 
round wooden pieces which are parallel to each 
other as a cross member. These steps are joined to- 
gether by rope to form a succession of steps. 

Q@. How was this Jacob’s ladder secured 2 

A. To the permanent pipe rail on the boat deck. 

Q@. And then was it secured below, down by the 
waterline, or did it hang free? 

A. It hung free at the waterline, and the lower 
end was [15] far enough above the water oat i a 
launch came alongside, a launch would come just 
under the end of the ladder—or the majority of the 
launches, I should say, the deck would be just un- 
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der the bottom rung or bottom step of the ladder. 

Q. Was that true with respect to the shore leave 
launch that was being used? 

A. I think the bottom step of the ladder rested 
on the deck of the launch which was used for shore 
liberty. 

Q. Is it normal and customary or is it not cus- 
tomary to have the bottom of the Jacob’s ladder 
free? 

A. You have no means to secure it. It is hanging 
against the side of the ship. 

Q. Then is your answer that it is normal and 
customary to let it hang free? 

Ave Wesmitase 

Q. The reason being that you ean not secure it, 
is that right? A. That is right. 

@. Was that Jacoh’s ladder rigged in the same 
manner that you have described during the vessel’s 


stay at Sasebo, Japan? A. Yes. 
Q. Did the ship have an accommodation ladder 
aboard? Apeiivanae | 164 


Q. I wonder if you could describe the accommo- 
dation ladder? 

A. The two heavy side pieces, placed parallel 
with smaller cross pieces between them, approxi- 
mately a foot apart in a parallel line, formed a ser- 
les of steps. 

Q. Were the steps rigid or were they flexible? 

A. On a Liberty Ship, the ordinary type of ac- 
commodation ladder is rigid steps. 

Q. Did you have rigid steps aboard the Au- 
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gustine Daly ? A. We did. 

@. How would you normally regulate this ac- 
commodation ladder ? 

A. The upper end is seeured to a platform 
which folds out from the ship’s side to a horizontal 
position. The upper end of the ladder is seeured to 
this platform by bolts. The lower end would be sup- 
ported by a chain bridle which, in turn, would be 
held by a block and pawl from one of the davits. 

@. Did this accommodation ladder have stan- 
chions on it—did it have a handrail? 

A. It had removable stanchions and a rope 
handrail which is threaded through an eye that 
forms the top of the stanchion. 

Q. When you arrived at Sasebo was the ship 
quite deep in the water,—or will you just deseribe 
how [17] the ship was. 

A. Yes; we were quite deep. We had a mean 
draft of 25 feet, I believe. 

Q@. You may refer to the log book, Mr. Morgan. 

A. (Witness refers to log book.) The mean draft 
was 25 feet and no inches, on arrival. 

Q. Does that indicate that she was deeply loaded 
or just what does it indicate? 

A. It would indicate she was deeply loaded be- 
cause the maximum mean draft would be 27 feet 
834 inches. 

Q. That would be your maximum mean draft? 

A. That would be the maximum mean draft, yes. 

Q. Does it make any difference when using an 
accommodation ladder whether the ship is deeply 
loaded or not? 


ol4 John Farley vs. 


(Deposition of Glenn E. Morgan.) 

A. Iwould say that would depend upon the type 
and length of the ladder. 

Q. Would it make any difference on the Au- 
eustine Daly? 

A. With the type of ladder we had there, rigid 
steps, and with the vessel deeply loaded and the 
accommodation ladder in place to use, the angle of 
the ladder would be very close to horizontal. There- 
fore, with the rigid type of step, any person using 
that ladder would be walking on the edge of the 
steps rather than the flat of it. 

Q. Would that leave any open spaces between 
the steps? [18] 

A. Yes, it would,—the fixed distance between 
the steps. 

Q. In other words,—and correct me if I am 
wrong—with the deep draft, the steps in the ac- 
commodation ladder,—the steps, themselves, would 
be more vertical ? A. Correct. 

Q. And you would be walking on the top part of 
that step, is that correct? 

A. That is right,—the edge of it. 


Q. The edge of the step? A. Yes. 
Q. Instead of walking on the flat portion, is 
that correct? Aw. Wiese 


Q. Would it make any difference, Mr. Morgan, 
with respect to handrails,—the fact that the vessel 
was deeply loaded? 

A. The type of handrails we had for accommo- 
dation ladders on the Augustine Daly were short. 
Although they are set into sockets, which would be 


qn 
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at right-angles to the side of the ladder, with the 
small angle from the horizontal you wouldn’t get 
the full benefit of the stanchions. You would be in- 
clined to have to stoop in order to reach the hand- 
rail. 

Q. This type of accommodation ladder that was 
used on [19] the Augustine Daly, is that in general 
use as far as your experience on that type of ship? 

A. Yes. A standard two-section ladder is used 
for an accommodation ladder. 


Q. After your arrival at Sasebo did you have 
any conferences with the Captain with respect to 
using the ladder? &. Yes: 


Q. Did you discuss the question of whether to 
use the accommodation ladder or a Jacob’s ladder 
with the Captain ? 

A. That was part of the discussion. 


@. What was the result of that conference with 
the Captain,—I mean with respect to what you did 
after that? 


A. We used the pilot ladder instead of the ac- 
commodation ladder. 

Mr. Kennedy: For the record, Mr. Williams, I 
believe we are in agreement that pilot ladder or 
Jacob’s ladder is used interchangeably ? 

Mr. Williams: By this witness, yes. 

Q. (By Mr. Kennedy): This Jacob’s ladder, 
was that the only means of ingress and agress to the 


vessel—that is, coming on board or going ashore? 
te Yes: 
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Q. Were the longshoremen using that Jacob’s 
ladder? [20] A. They were. 

Q. I wonder if you could describe, generally, the 
people that came aboard,— did you have a large 
number of people or a small number, at that time? 

A. We had large numbers. There were approxi- 
mately 75 longshoremen on the ship and then we 
had port officials—Japanese. We had military and 
naval port officials and others who were concerned 
about the cargo,—various branches of the military. 
We had the ship’s crew. 

Q. About how many shifts of longshoremen were 
you using a day? A. Two. 

Q. Do you recall an injury that took place to 
John Farley, a Second Engineer aboard the vessel? 

A. Ido. 

Q. I wonder if you could explain in your own 
words what you were doing at about the time of the 
accident and what happened afterwards? 

A. I went on watch at midnight to take the re- 
mainder of the night watch. 

Q. What day was that? You can refer to the 
log, if you want? 

A. (Witness refers to the log.) Midnight, April 
5th. My watch would have been from 000 to 0800 
hours. [21] 

Q. To 0800 on the 6th? 

A. On the 6th, yes. After taking the watch, I 
made a tour of the ship. I then went back to my 
room and started doing some paper work that I 
was a little behind on and I was waiting for the 
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liberty party to return. About 0040 hours, while in 
my room, doing my paper work, I heard the launch, 
so I started down to the gangway. I went through 
the inside passage where I would meet the return- 
ing crew members when they came over the rail 
onto the main deck. Just before I arrived out on 
deck, I heard a lot of commotion on the launch. As 
soon as I was in a position where I could see, [ saw 
Mr. Farley lying on the deck of the launch. Some- 
one told me that he had been injured. 

Q. Just a minute. You can’t say what someone 
told you. 

A. Oh. So I climbed down into the launch to see 
what the trouble was with My. Farley. And he 

Q. Just what you saw, Mr. Morgan or what Mr. 
Farley said. 

A. Can I include what he said 2 

@. You can include what Mr. Farley said. 

A. I wanted to know what happened and, as 
near as I can recall now, Mr. Farley said that he 
had been hurt and was in considerable pani. 

Q@. Where did Mr. Farley go after that? 

A. I kept him on the launch and sent him back 
to shore to [22] the hospital. 

Q. Did you know exactly when the launch would 
be returning, each night, or that night? 

A. There was never an exact minute due to tidal 
conditions. The time of departure from the dock 
was supposed to be midnight but that didn’t neces- 
sarily mean right on the stroke of the bell. Men 
boarding the launch at the landing might delay it 
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five minutes. There was no exact minute that the 
launch could arrive. 

Q. In other words, I take it your answer is that 
you didn’t know exactly when it was returning ? 

A. Only approximately. 

Q. Would you describe the condition of the 
lights, that night that Farley was hurt? 

A. All deck lights were on which would be lights 
on the masts, lights of outside passageways and 
around the deckhouse on the upper decks. I also 
had a cargo light rigged so that it would shine down 
on the pilot ladder. 

Q. Was the cargo light shining down on the 
pilot ladder? A. Yes. 

Q. These passageway lights that you testified 
to,—were there passageway lights on near the Ja- 
eob’s ladder ? 

A. There was one that would be in that vicinity. 
I don’t recall for sure. I am not sure. [23] 

Q. When did the vessel leave Sasebo, Mr. Mor- 
gan? A. On April 6th. 

Q. What time did it leave on April 6th? 

A. Departure was at 11:30 a.m. 

Mr. Kennedy: I believe that is all. 


Cross Examination 
Q. (By Mr. Williams): Mr. Morgan, do you 
know where the ship took on fuel oil before it left 
the United States, the voyage of the 8.S. Augustine 
Daly that we have been discussing ? 
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A. We took our bunkers of fuel oil in Portland, 
Oregon, prior to departure. 

Q. Do you know how many barrels of oil the 
ship took aboard, at that time? 

A. On February 10th we received 3600 barrels. 
I am in error, there—that was the amount of fuel 
on hand leaving Portland, Oregon, for Coos Bay, 
Oregon. 

On February 26th we received 4399 barrels of 
fuel oil. 

Q. Can you tell me how many barrels of fuel 
oil you had when you left the States; what does the 
log indicate ? 

A. That day we had over 7000 barrels aboard. 

Q. Is that your estimate, Mr. Morgan, or does 
the log show that? [24] A. The log shows it. 

Q. Exactly what does the log show for barrels, 
if it does so show? 

A. On February 26th, after receiving bunkers, 
we had a total of 7180 barrels on board. 

On February A. 6th, 

And that would be in Coos Bay, would it? 
No,—in Portland. 

You then returned to Portland, did you? 
Yes. We departed but we returned. 

The ship went to Coos Bay to pick up a lum- 
ber cargo, was it? 

A. On this February 26th departure we sailed 
for Yokohama but we had a collision in the river 
and we returned to Portland for repairs. Our ac- 
tual sailing for Japan was on March 6th. 


Ororod 
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Q. Can you tell me the amount of fuel oil you 
had on hand on that date? 

A. 6830 barrels; and we had 440 tons of water. 

Q. For the voyage across it took about 28 days, 
is that right—or 24 days—how many days would it 
take? 

A. If I remember correctly, it was 24 days and 
some odd hours. : 

Q. When did you start having trouble with the 
list—or [25] the tenderness of the vessel that you 
have spoken of ? 

A. Ags TI recall, it would have been around the 
90th of March when we first started showing signs 
of being tender. 

Q. That would be about ten days prior to your 
arrival in Sasebo, is that right? 

A. Yes; as near as I can recall. 

Q. What did you say the capacity for fuel was 
on that vessel—around 7000 barrels? 

A. Approximately 7000 barrels, yes—using the 
double bottoms only. 

Q. If the deep tanks are used the eapacity 1s 
very considerably increased, is it not? 

A. Yes, it is. 

Q. Up to what—11,000 or 12,000? 

A. Using number three deeps it probably in- 
ereased it to 11,000 barrels or so. 

Q. Mr. Morgan, is it normal that a ship takes 
on just enough oil to get it across; is that normal 
sailing procedure ? 
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A. Just enough? No. You always have a safety 
margin. 

Q. In addition to that, is it considered to be 
good seamanship to take enough oil to provide hal- 
last so that your ship will not be tender in riding 
over—or Is a tender ship a perfectly normal thing? 

A. No. 

Q). It is not a normal thing ? EX. aio. 

Q. I believe vou stated that the lightness of fuel 
oil is one of things that caused the ship to be tender? 

A. That was one of the factors. 

@. And your fresh water supplies, also? 

ite View. 

Mr. Kennedy: And the heavy deck load, also. 

Q. (By Myr. Williams): You say that a tender 
ship is not a normal way to sail, and a voyage is 
usually so planned that a ship will never be tender 
at any time, is that not right ? 

A. It should not be tender. 

Q. If the ship had simply taken on more oil 
would it or would it not have been tender, if you 
know—if you had taken on move oil in the United 
States ? 

A. Upon our departure from the United States 
we were at approximately the maximum draft. 

@. And you were loaded with cargo so heavily 
that you could not take on any more oil, is that 
correct ? 

A. We were down to approximately the per- 
nussible sailing draft which we could not have 
taken on any more cargo [27] or oil. We might 
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have replenished a couple of hundred barrels which 
would have been a neglible factor. 

Q. Could the ship have come into a port on the 
way across and fueled up again to provide it with 
more ballast? 

A. Following our routings, as given to us by the 
Navy, we made no other port. 

Q. The Navy directed your routings, is that 
correct ? A. That iserigit. 

Q. Mr. Morgan, are there other ways of stabiliz- 
ing a ship besides just putting a sufficient amount 
of oil and water in it and proper cargo loading; 
are there other methods of preventing tenderness of 
a ship? 

A. Ona voyage, you consume oil. To counteract 
the inclination to become tender, it is a practice that 
you replace the oil in empty tanks with salt water 
as ballast. 

Q. Was that done on this particular voyage? 

A. Not to my recollection. 

Q. That would be a factor in the tenderness of 
a ship, would it not,—balancing with sea water the 
empty double-bottom fuel tanks? 

A. Yes; that would retain the original buoyancy 
of the ship. [28] 

Q. The buoyancy that the ship had when it left? 

A. Yes. 

Q. Do slack fuel tanks have a tendency to cause 
unusual tenderness in a ship? 

A. Ifthe amount of slackness of a pair of tanks, 
that is, the same tank—port and starboard—was 
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the same, it shouldn’t cause any tendeney to be 
tender. If they were unequal, it might give you a 
slight list. 

Q. If, say, a starboard Number 3 tank was hard 
and the port Number 3 tank was slack, would that 
have a tendency to cause tenderness in the ship? 


A. It would depend on how slack the tank was, 
If it were full without being pressed up tight— 
“hard” as you described—it wouldn’t amount. to 
any appreciable amount. 


Q. If the tank was full as distinguished from 
being actually quite hard, is that what you are re- 
ferring to? i, “Vos? 

Q. So far as you know, the tanks were not bal- 
lasted with sea water on the way across? 

A. To my recollection, no. 

Q. When the ship arrived in port, was there any 
ballasting with sea water done, then? 

A. No;TI do not reeall. [29] 

Q. Mr. Morgan, when you said the Jacob’s lad- 
der or the pilot ladder that you referred to was gse- 
cured to the permanent pipe rail on the boat deck, 
would vou describe a little more fully exactly where 
that is located 2 

A. The boat deck is one deck above the main 
deck of the midship or house section of the vessel. 
The house sets further inboard from the ship’s side. 
Around the outer part of the boat deck, at the ship’s 
side there is a rail which is approximately three 
feet high. It is made of pipe and stanchions which 
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are secured to the deck, forming a permanent, solid 
rail. 

Q. And that is the rail to which this Jacob’s 
ladder was fastened, was it? Ae” That is meht. 

Q. Did the Jacoh’s ladder from there go over the 
rail of the main deck or did the boat deck project 
farther out from the main deck? 

A. They are both the same. 

Q. Where would men board the Jacob’s ladder 
in leaving the ship? 

A. The majority would do so at the main deck 
level. 

Q. Mr. Morgan, do you know if the U. 8. Aug- 
ustin Daly, while in port at Sasebo, Japan, on April 
1st [30] to April 6th, 1952 had one or more than 
one accommodation ladder, if you know? 

A. Only one. 

Q. Your answer is that they had only one? 

A. Only one, yes. 

Q. Is it customary for Liberty Ships to carry 
more than one type of accommodation ladder? 

A. Sometimes they carry two,—usually of the 
same type. 

Q. Why do they carry two, if you know? 

A. In case of storms,—if one is damaged. Also, 
it is to facilitate handling. At one dock you might 
be starboard side to and at another dock port side to. 

Q. The type of accommodation ladder which 
you have described as being aboard the Augustin 
Daly is unlike the type of gangway ladder which is 
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aboard this ship that we are on right now, is that 
correct ? A. They are not the same. 

Q. Would you describe in what manner they 
differ ? 

A. The gangway on board this ship is what they 
eall a brow gangway. Usually, when in use, it ex- 
tends at right-angles from a ship to the dock. 

Q. This type of accommodation ladder is not 
used alongside a ship? 

A. On oceasions they do but very seldom. 

Q. The type of accommodation ladder which you 
referred [31] to, Mr. Morgan, as being aboard the 
Augustin Daly, in the Port of Sasebo, Japan, in 
April, 1952, was in two scctions, is that right ? 

me Uhat is right. 

Q@. How long was each section? 

A. Ten or twelve feet. 

Q. You stated that this particular accommoda- 
tion ladder had very short stanchions so that the 
handrails were lower than the normal ones, 1s that 
correct ? es: 

Q. What is the normal height from the tread to 
the top of the stanchion ; is it about 36 inches or 
more or less or do you know? 

A. I would say that the normal or average 
stanchions for an accommodation ladder are 30 
inches, more or less. 

Q. 30 inches, more or less? A. Yes. 

Q. And the stanchions for this one were less 
than that? 

A. Yes; to my recollection they were. 
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Q. Would you say six inches less in that would 
be a 24-inch stanchion? 

A. As near as I can remember, 24-inch might 
have been what they were. 

Q. And that was a factor in thinking why this 
particular type of accommodation ladder should 
not be used? [32] 

Mr. Kennedy: He didn’t testify to that, Mr. 
Williams. 

Mr. Williams: My question will ferret out 
whether or not he did so testify. I think he did. 

Mr. Kennedy: If you want to ask him his opin- 
ion as to whether it should be used or not, I think 
you have a perfect right to ask that, but he wasn’t 
asked that on direct. 

Mr. Williams: Mr. Kennedy, the witness an- 
swered that there were several factors which to his 
mind made the use of an accommodation ladder not 
preferable to a Jacob’s ladder. This is one of the 
factors that was mentioned by him. 

Mr. Kennedy: -I don’t recall that exact testi- 
mony, but go ahead. 

(The last question read by the Reporter.) 

Q. (By Mr. Williams): In Sasebo, Japan? 

A. As I understood the question, it was my 
thinking. 

Q. Yes. I meant in that question to state what 
I thought your testimony had been. I will ask you 
the question now? 

A. I have never made a statement, one way or 
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the other, in regard to which ladder should have 
been used. 

Q. Mr. Morgan, do you think that the short 
[33] stanchions on the accommodation ladder which 
was aboard the S. 8. Augustin Daly in Saseho, 
Japan, in April of 1952, rendered that ladder less 
advisable for use for ingress and egress from the 
vessel under the conditions then and there prevail- 
ing? A. No, I don’t. 

Q. It is your testimony then that the short 
stanchions on the accommodation ladder had no 
hearing on the situation, at all? 

A. I wouldn’t say they had no bearing on it, 
but they were not as satisfactory as some other 
types of stanchion might be. 

Q. Is it your testimony that they were not as 
satisfactory as a longer type stanchion? 

A. As some other type of stanchion. 

Q. Mr. Morgan, where on the ship is the plat- 
form located to which the accommodation ladder 
is fastened ? A. Approximately amidships. 

Q. Is it even or flush with the main deck? 

A. A few inches above the level of the deck, 
itself. 

Q. <A few inches? Eee) cs; 

Q. What would you say would have been the 
distance from the main deck to the waterline when 
[34] the 8. S. Augustin Daly arrived in Sasehbo, 
Japan, on April 2nd, 1952, in feet? 

A. Approximately twelve feet. 

Q. Mr. Morgan, is there any reason why one 
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section of the accommodation ladder could not have 
been used upon the arrival of the Augustin Daly, 
instead of two, so that the accommodation ladder 
would have afforded a fairly correct and level 
means of access to the liberty launch, by using one 
section instead of two? 

Mr. Kennedy: I object to the form of that ques- 
tion as it is going into opinions. It goes far beyond 
a leading question. 

Mr. Williams: It is cross examination, Mr. Ken- 
nedy. I am entitled to lead him as much as I wish 
on cross examination. 


Mr. Kennedy: The witness hasn’t shown any 
evidence of being hostile. 

Mr. Williams: My understanding of the rules 
relative to that is that I may lead a witness on 
cross examination as much as I please without any 
qualifications as to hostility or anything else. 


Mr. Kennedy: Would you read the question? 


(Last question read by the Reporter.) [35] 

Mr. Kennedy: I withdraw my objection. 

A. We didn’t use two sections. We didn’t use 
the accommodation ladder. 

Q. (By Mr. Williams): This is my question, 
Mr. Morgan: Is there any reason why one could 
not have been used instead of hooking two of them 
together; would that not have increased the angle 
that you are talking about so that the steps would 
be approximately horizontal? 

A. Two sections in a continuous line would 
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make a very small angle, from horizontal. One sec- 
tion would increase that angle. 

Q. Go right ahead if you haven’t finished your 
answer. I don’t know whether you have finished 
your answer. 

A. I don’t know whether I have covered the 
entire question or not. Would you please read the 
question ? 

(Last question read by the Reporter.) 

a Winat is it. 

Q. (By Mr. Williams): You have finished your 
question, have you? A. Yes. 

@. Do you know if one section of accommoda- 
tion ladder, on the first day of your arrival in 
Sasebo, Japan, would have afforded a good and 
proper means of egress and ingress to and from 
[36] the vessel to a hberty launch ? 

At don’t know if it would hame afforded a 
good means on the day of arrival. 

Q. Mr. Morgan, the draft of this vessel changed 
between the time it arrived and the time it left 


Sasebo, did it not? A. Wes. 

Q. How many feet did it change, would you 
say? A. Approximately two fect. 

Q. Two feet? A. Yes: 


@. Then not a great deal of cargo was unloaded 
from it—at least, not a great deal in weight ? 

A. The weight factor would have been 1200 
tons, perhaps. 

Q. 1200 tons, perhaps? im. "Yes: 

Q. Was the bulk of the cargo of the 8.S. Au- 
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gustin Daly discharged elsewhere —in Pusan or 
somewhere else? 

A. The remainder was discharged in another 
port,— Pusan. 

Q. Was the major part of it discharged else- 
where, or was the major part of the cargo dis- 
charged in Sasebo? 

A. The major part of the cargo was discharged 
in Pusan. 

Q. Do you know if all of the deck cargo had 
been unloaded by the 5th day of April? That would 
[37] have been the date of your departure. You 
may refer to the log. 

A. Discharge at Sasebo was completed on April 
oth. 

Q. Mr. Morgan, it is possible to rig an accom- 
modation ladder, is it not, with planking over the 
steps and cleats nailed onto the planks as a means 
of avoiding the steep steps? 

A. Yes; it is possible. 

Q. Have you seen that done? 

A. Yes. I have done it, myself. 

Q. Do you know if the Augustin Daly had any 
list after its deck cargo was discharged ? 

A. As near as I ean recall, the vessel was on 
an even keel at the time of sailing. 

Q. And the discharge of the cargo was com- 
pleted sometime on the 5th of April, you say, or 
by then? A. Yes; on the night of the Sth. 

Q. Mr. Morgan, about how long does it take to 
rig a pilot ladder aboard a ship for use? 
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A. Not over five minutes. 

Q. About how long does it take to rig an aeccom- 
modation ladder? 

A. The time would vary. If the accommodation 
Jadder were in place on the side of the ship where 
it is used. On a Liberty ship there is a recess it 
ean fold into. Sometimes you might have your 
[38] ladder back on Number 4 hatch, for stowage. 
So the time would vary. If it were in place, it 
would take perhaps half an hour. 

Q. And if it were not, about how long would 
it take? | 

A. It could extend to two hours. 

@. Is an accommodation ladder generally regu- 
lated from the davits as the ship comes out of the 
water? 

A. The lower end of the gangway would be 
raised or lowered, if necessary. 

Whose job is that? 

A seaman would ordinarily do that by tackle. 

One of the deck crew? 

Several of the deck crew. 

Does it take several men to do that? 

Yes; because it is by manpower. 

Mr. Morgan, was there any other time dur- 
the voyage of this particular ship, when a 
Jacoh’s ladder was used for ingress and egress for 
the crew, other than at Sasebo 2 

A. I don’t recall. 

Q@. Was an accommodation ladder used at alll 
other times, so far as you know? 


SOPOPOPO 


in 
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A. I don’t recall. 

Q. You don’t recall if it was used at all other 
times ? A. No. 

Q. How many other ports did you stop in? [39] 

A. Do you mean? 

Q. After Sasebo—from Sasebo back to the 
United States? 

A. TI lost count of them, there were so many. 

Q. Will you describe them chronologically as 


much as you can recall; where? A. Pusan 
Q. From there? A. Yokohama. 
Q. From there? A. Pusan. 


@. And from there? 

A. It might have been to Massan and then to 
Yokohama. 

Q. Where is Massan? 

A. Thirty miles south of Pusan. 

Q. You don’t recall, at those various ports to 
which you have referred, whether or not a Jacob’s 
ladder was used for shore liberty for the crew? 

A. To the best of my recollection, at most ports 
one shore liberty was granted when the vessel was 
alongside of the dock. 

Q. Do you recall when you entered the harbor 
at Yokohama whether or not you came alongside 
the dock? 

A. Which time entering Yokohama? You never 
went directly to the dock. You would always have 
[40] to anchor and await clearance from Quaran- 
tine and then berthing orders. 

Q. When shore liberty was given at Yokohama 
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was that sometimes given when the ship was out 
of harbor and not alongside the dock 2 

A. I don’t reeall that we ever had shore hiberty 
while the ship was lying at anchor or not at Yoko- 
hama. 

Q. When the Augustin Daly was in the harbor 
at Japan, it was in behind a breakwater, was it not? 

A. Nota breakwater. It is a landlocked harbor. 

Q. A landlocked harbor? As Yes. 

Q@. What was the condition of the water in 
there; was it smooth or rough? 

= lt was smooth. 

Q. Mr. Morgan, did you make the decision as 
to whether or not the accommodation ladder or a 
Jacob’s ladder would be used in the port of Sasebo, 
or did someone else make that decision ? 

A. I did not make the decision. 

Q. Did Captain Accurso make its is that, his 


decision to make? A. He made the decision. 
Q. He made the decision? A. Yes. [41] 
Q. It was not your decision? a NO, Sip 


Q. Mr. Morgan, you referred to a eargo light 
as being fixed aboard the deck of the S.S. Augustin 
Daly while in the harbor at Sasebo, Japan, so that 
it would shine down on the Jacob’s ladder or pilot 
ladder that was being used. Will you deseribe where 
it was fastened,—where in relation to the gunwale 
of the ship on the main deck ? 

A. I don’t remember. 

Q@. I have particular reference, Mr. Morgan, as 
to whether it was hanging out over the side or 
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was about flush with the deck or was back a ways 
or what? 

A. I don’t remember the location of met Lead 
remember then I would know how it was fastened, 
but I don’t even recall, now, where the light was 
located,—whether it was forward or aft of the 
ladder. 

Q. Did you talk to a Mr. Potts who was the 
scullery man aboard the 5.8. Augustin Daly, fol- 


lowing Mr. Farley’s accident? Ag iNc. 
Q. You did not talk to him? A NO: 


Q. Did Mr. Farley ever tell you how he was 
injured, if you remember? [42] 

A. TI don’t recall whether Mr. Farley did or 
not because of the confusion at the time and others 
who were there and giving me their account of 
what happened, so I can’t recall, now, whether Mr. 
Farley told me or not. 

Mr. Morgan, when crew members return from 
shore liberty, is it quite a usual and customary 
thing that they have been drinking? 

Mr. Kennedy: If he can answer the question. 

Mr. Williams: If he can answer it, yes. 

A. I wouldn’t say it was the general thing for 
everybody. 

Q. (By Mr. Wilhams): Would you say it is 
customary among crew members ? 

A. Some individuals. 

Q. Mr. Morgan, is it also customary among sea- 
man returning from shore liberty that packages 
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and purchases are brought with them—particularly 
when they are in a foreign country? 

A. Foreign purchases, yes. 

Q. How are those usually brought aboard the 
ship,—are they loaded separately or does the indi- 
vidual crew member bring his own purchases with 
him? 

A. Asa rule, individuals would bring their own 
possessions aboard. 

Q. On the accommodation ladder which the [43] 
Augustin Daly had in Sasebo, Japan, in April of 
192, was it rigged with double handrails, if you 
know, or with single handrails? 

A. I believe it was single. 

Q. Do vou recall definitely one way or another? 

A No. 

Mr. Williams: I have no further questions. 


Redirect Examination 

Q. (By Mr. Kennedy): Mr. Morgan, I believe 
‘You were asked or perhaps you testified that the 
ballasting of the vessel would be some factor with 
‘Tegard to the tenderness; would this be the only 
@actor as far as the vessel was concerned ? 

A. It would reduce the tenderness somewhat. 

Q. Would it be the sole factor or just one fac- 
tor—would your deck load and your draft have 
Some effect on it? 
_A. In smoother weather, the deck load would 
Start drying out which would reduce the center of 
gravity and help to stabilize the ship. 
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Q. You mean if you hadn’t been taking so much 
water on the deck? A. Yes. [44] 

Q. I believe you testified that you did not re- 
call whether the ship was ballasted during the trip ? 

Mr. Williams: I object to that as not being 
his testimony. I believe he stated that not to his 
knowledge was it ballasted. 

Mr. Kennedy: I have a note saying that at one 
time he did not recall. 

Mr. Williams: I believe your testimony was 
that to your knowledge it was not ballasted. Go 
ahead. 

Q. (By Mr. Kennedy): Mr. Morgan do you 
know whether the ship was ballasted or not during | 
the voyage? A. aos 

Q. Of your own knowledge, you do not know, 
is that your answer? 

A. That is my answer, yes. 

Q. You also testified that the Jacob’s ladder was 
secured up on the boat deck, if I remember cor- 
rectly, which would be one deck above the main 
deck? A. “Thet isicliv. 

Q. Would you explain why it was secured up 
on the boat deck? | 

A. The pilot ladder we used was a long ladder 
which would be suitable for use when the ship was 
[45] light or had no cargo aboard. It was all in 
one section. If we had used it on the main deck, 
because of the deep draft of the ship the excess 
portion of the ladder which was not used would be 
in the narrow passageway between the rail and 
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the house and would obstruct the passage. So I 
had the ladder put over where it could be made 
fast on the pipe rail on the boat deck. 

@. Could it be secured easier or would it be 
less secure by securing it on the pipe on the boat 
deck ? 

A. It was more secure,—well, if I may back up 
on that, please. It would have been secure if I had 
had it rigged on the main deck but it was easier 
to secure it on the boat deck, in addition to having 
a clear passage. 

@. Would it have been safer to secure it one 
place than the other? 


A. No; other than impeding the passageway. If 
T had secured it on the main deck 


Q. It would have impeded the passageway ? 
A. That is correct. 


Q@. I take it from your answer that it would 
-have made no difference as far as the safety factor 
‘is concerned, being secured one place or the other? 

A. No. | 

Q. Is it usual or customary for a vessel to have 
[46] more than one accommodation ladder aboard 
‘the vessel ? 

A. Some ships carry only one ladder and others 
earry two. That is a matter of policy with the 

owners. 

Q. Have you been aboard other vessels that 
‘have the stanchions shorter than thirty inches? 

A. I think I have seen shorter stanchions. 
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When or where I can’t recall but I am almost sure 
that I have. 

Q. Are these stanchions on an angle at all on 
the accommodation ladder? 

A. At right angles to the sides of the ladder. 

®. If the accommodation ladder is placed in 
more of a horizontal position does that make the 
stanchions stand more upright on that type of 
ladder ? 

A. If the ladder were in a horizontal position, 
the stanchions would be in a vertical position. 

Q. The stanchions wrould be in a vertical posi- 
tion ? A. That is right. 

Q. What position would the stanchions be in if 
the ladder was more in a vertical position ? 

A. More to the vertical of the ladder and more 
to the horizontal of the stanchions. 

Q. From your experience in sailing, Mr. Mor- 


gan, what would be your opinion with respect to- 


whether that accommodation ladder aboard that 
vessel was a seaworthy accommodation ladder or 
[47] not; in other words, was it a seaworthy accom- 
modation ladder? Aw Yes: 


Q. I believe you testified, also, that these shorter 


stanchions were one factor why the accommodation 
ladder was not used; do you recall that or is that 
your testimony ? 

A. Will you state that again, please? 

Qr Tiet is, Wie fact of the accommodation lad- 
der having shorter stanchions was one factor why 
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that accommodation ladder was not used, was that 
your testimony? 

A. I don’t reeall saying that that was a factor. 


Q. Was it a factor? A No. 
@. It wasn't necessarily a factor? a. No. 


@. What factors were involved in not using the 
accommodation ladder? 

A. Tenderness of the ship. 

Q. Did the prospective position of the accom- 
modation ladder have anything to do with it 
whether being in a vertical or a horizontal position ? 

ae No, 

Q. Then the draft of the vessel didn’t have any- 
thing to do with it? 

A. No. It did contribute to it. [48] 

Q. It did contribute to not using the accommo- 
dation ladder? A. As near as I ean recall. 

Q. I don't know if I understood your answer 
or not, with respect to discharging the cargo. Did 
you complete the discharging during the day or 
Was it during the night of April 5th? 

A, During the night. The stevedores finished all 
‘Cargo work and left the vessel at 2030 hours. 

@. You were also asked various questions, Mr. 
EMorgan, as to whether a Jaeob’s ladder or an ae- 
‘commodation ladder was used at ports after you 
left Sasebo; do you reeall that? A. Yes. 

Q@. The conditions with respect to tenderness of 
the vessel and the draft of the vessel, did they pre- 
ail at other ports? 

A. Draft, but not tenderness. 
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Q. Tenderness did not? 

A. No. We did not have that situation for ihe 
remainder of the voyage. 

Mr. Kennedy: I believe that is all. 


Reeross Examination 

Q. (By Mr. Williams): Mr. Morgan, it is 
[49] unusual, is it not, that a vessel with a deep 
draft is tender? Let me continue the question a 
little more—as contrasted with a vessel with a light 
draft; and that is the type that is usually more 
tender, is it not, more so than a vessel with a deep 
draft, other factors being the same ? 

A. No; a light vessel would not be as tender. 
She would roll. By tenderness you mean she takes 
a list and holds it. A light vessel would roll but 
she would always come back. 

Q. What you have reference to is this, Mr. 
Morgan: Assume that a vessel is not as heavily 
loaded and therefore is not as deep in the water, 
put the other factors pertaining to it are the same 
such as that it has a fairly heavy deck load and 
is loaded high up and has fairly empty fuel tanks 
and water tanks, isn’t it true that a vessel with 
a lesser draft would be more inclined to be tender, 
if all of those other factors were the same ? 

Mr. Kennedy: I believe he has answered that 
question. 

Mr. Williams: I don’t know if he has or not. 

A. Lama little confused on your question. Will 
you please read the question back to me again ? 
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(Last question read by the Reporter.) 

A. If the other factors were the same—— 

Q. (By Mr. Williams): Except for the draft 
of the vessel? 

A. Yes. It wouldn’t make any differenee—or it 
wouldn’t make a great deal of difference on the 
draft. If you would transpose your weight, it 
would change your center of gravity. 

Q. Your answer then is that it wouldn’t make 
any substantial amount of difference, is that right? 

A. Under the same conditions, you would still 
have a tendency to become tender, irrespective of 
the draft. 

Q. Mr. Morgan, what bearing, if any, does the 
tenderness of the ship have upon the use or non- 
use of an accommodation ladder versus a Jacob’s 
ladder, assuming that both ladders are fastened 
amidships, under the conditions existing in Sasebo 
Harbor, at the time of the accident referred to? 

A. That was the first time I ever experienced 
that situation. 

Q. Do you mean as to a tender ship in a harbor? 

A. Tenderness in that degree? 

Q. I may be repeating myself—but if I am I 
don’t think you have completely answered my [51] 
question. What bearing would tenderness have upon 
the use of an accommodation ladder as distin- 
guished from a Jacob’s ladder or the advisability 
of using either an accommodation ladder or a 
Jacob’s ladder under the conditions prevailing in 
‘Sasebo, Japan, at the time referred to? 
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Q. ‘Tenderness did not? 

A. No. We did not have that situation for the 
remainder of the voyage. 

Mr. Kennedy: I believe that is all. 


Recross Examination 

Q. (By Mr. Wilhams): Mr. Morgan, it is 
[49] unusual, is it not, that a vessel with a deep 
draft is tender? Let me continue the question a 
little more—as contrasted with a vessel with a hight 
draft; and that is the type that is usually more 
tender, is it not, more so than a vessel with a deep 
draft, other factors being the same? 

A. No; a light vessel would not be as tender. 
She would roll. By tenderness you mean she takes 
a list and holds it. A light vessel would roll but 
she would always come back. 

Q. What you have reference to is this, Min. 
Morgan: Assume that a vessel is not as heavily 
loaded and therefore is not as deep in the water, 
but the other factors pertaining to it are the same 
such as that it has a fairly heavy deck load and 
is loaded high up and has fairly empty fuel tanks 
and water tanks, isn’t it true that a vessel with 
a lesser draft would be more inclined to be tender, 
if all of those other factors were the same? 

Mr. Kennedy: I believe he has answered that 
question. 

Mr. Williams: I don’t know if he has or not. 

A. Tama little confused on your question. Will 
you please read the question back to me again ? 
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A. If the other factors were the same—— 

Q. (By Mr. Williams): Except for the draft 
of the vessel ? 

A. Yes. Tt wouldn't make any difference—or it 
wouldn’t make a great deal of difference on the 
draft. If you would transpose your weight, it 
would change vour eenter of eravity. 

Q. Your answer then is that it wouldn’t make 
any substantial amount of difference, is that right? 

A. Under the same conditions, you would still 
have a tendeney to become tender, irrespective of 
the draft. 

Q@. Mr. Morgan, what bearing, if any, does the 
tenderness of the ship have upon the use or non- 
use of an accommodation ladder versus a Jacoh’s 
ladder, assuming that both ladders are fastened 
amidships, under the conditions existing in Sasebo 
Harbor, at the time of the accident referred to? 

A. That was the first time I ever experienced 
that situation. 

@. Do you mean as to a tender ship in a harbor? 

A. Tenderness in that degree? 

@. I may be repeating myself—but if I am I 
don’t think you have completely answered my [51] 
question. What bearing would tenderness have upon 
the use of an accommodation ladder as distin- 
guished from a Jacob’s ladder or the advisability 
of using either an accommodation ladder or a 
Jacob’s ladder under the conditions prevailing in 
Sasebo, Japan, at the time referred to? 
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Mr. Kennedy: Are you asking him for an opin- 
ion? 

Mr. Williams: I am asking him for his answer 
to it. 

Mr. Kennedy: I object to the question if you 
are asking for his opinion. 

Mr. Williams: I am asking him for his opinion. 

A. In this particular instance aboard the 8.8. 
Augustin Daly in Sasebo, the ship being in such a 
tender condition, and early in the day she had 
changed from a port to a starboard list, it was 
possible that there might have been a recurrence. 
And we only had one accommodation ladder, which 
was on the starboard side. So if a launch had been 
alongside the vessel at the ladder and the ship had 
taken a list over the other way, at that time, some- 
one might have been injured. 

Q. (By Mr. Williams): How would someone 
[52] have been injured under those circumstances? 

A. Well, perhaps someone might have been 
boarding or leaving the vessel. 

Q. To what extent would the sudden shift of 
the vessel under those conditions as you have 
deseribed have been dangerous to men attempting 
to board a Jacob’s ladder,—a sudden shift of the 
vessel as you have spoken of ? 

A. In using a Jacob’s or pilot ladder, you have 
to use both hands in order to progress either up or 
down. 

Q. That is the difference between the two? 

A. And an accommodation ladder, if everything 
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is stable or in a neutral state, a lot of men are 
inclined to use only one hand on the handrails and 
would be more apt to be thrown off balance on an 
accommodation ladder. 

Q. Mr. Morgan, you said that the ship shifted 
on some day; what day did you have reference to? 

A. I was going to say on the day of our ar- 
rival, but our arrival was on the first. It was at 
entrance into the port. 

Q). That was on the 2nd? 

A. On the morning of the 2nd, she had sud- 
denly shifted. 

Q. Do you know if the reason that the ship sud- 
denly shifted was because of something that was 
being done aboard the ship, at that time, or [53 
whether the ship shifted of its own volition, with- 
out any influence aboard the ship ? 

A. I believe they were transferring oil, at that 
time, but I am not positive, — in an effort to 
straighten the ship up towards an even keel. 

Q. And in so doing, it shifted over to the other 
side ? 

A. I think that was what happened; I am not 
absolutely certain, though. 

Q. That would be a normal occurrence with a 
tender ship, would it not—if you try to ride a list, 
it would go over the other way ? 

A. It happens. It is not always a normal oc- 
currence. 

Q@. Would you expect that this ship would take 
a sudden shift thereafter if something were not 
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being done aboard it such as transferring oil from 
one tank to another? 

A. Or discharging cargo while a ship was in 
that same tender condition. 

Q. Mr. Morgan, with the list which the ship 
had, that list could have been held where it was 
on one side, could it not? 

A. By discharging cargo evenly, you could hold 
a ship in any position, but on this Augustin Daly, 
when we arrived in Sasebo we were carrying a 
full deck load. It would be impossible—or it was 
[54] impossible to discharge anything other than 
the deck load because it extended over the hatches, 
also, and if we had had that list and tried to let 
go our chain lashings securing the deck load, the 
deck load would go over the side. So in order to 
start discharging, you had to take part of the list 
out, at least, to where you would be able to release 
your chain lashings. 

Q. After the ship shifted, was that a shift from 
a port to a starboard list? 

A. I would have to refer to the log to answer 
that. 

@. You may do so. 

A. (Witness refers to log book.) There appar- 
ently is no record in the log of the vessel shifting 
from the twelve degree port list which we had upon 
arrival to a starboard list which, as I recall, was 
in the morning at approximately 9:25. But there is 
a record at 2000 hours of the ship listing from 
six degrees starboard to twelve degrees port. . 
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Q. On what day is that? 

A. On April 2nd. That was during discharging 
operations,—the shift at 2000 hours. 

Q. Is it your recollection that the ship shifted 
Several times or just onee? 

A. ‘Iwiee, that day. 


Q. Twice that day? B.. “Was. [ibd] 
Q. Have you seen a Liberty ship do that before 
in harbor? A. Not before that ineident. 


Q. Do you know whether any of the tanks of 
the Augustin Daly were ballasted with seawater 


while in port? A. No, I do not know. 

Q. You don't know whether they were or were 
not? ”. I do not know. 

Q. You don’t know either way? A. Nox 


Q. If empty fuel tanks had been ballasted with 
seawater 

Mr. Kennedy: I object to that. He has already 
testified to the fact that he does not know whether 
it was ballasted or not. If you want his opinion on 
some hypothetical facts, I think your question 
should be phrased that way. 

Mr. Williams: Very well. 

Q@. (By Mr. Williams): Mr. Morgan, assuming 
that there were empty fuel tanks on the Augustin 
Daly while in the port of Sasebo, Japan, on April 
2nd, 1952, in your opinion, would the tenderness of 
the ship have been corrected if those empty tanks 
had been ballasted with seawater? 

A. It would have been corrected according to 
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[56] the amount of ballast that was taken into the 
tanks. 

Q. If as much seawater were let in as fuel had 
been consumed, on the voyage over, would that have 
corrected the tenderness of the ship? 

Mr. Kennedy: I object to that unless you as- 
sume the other conditions—the draft of the vessel 
and the heavy 

Q. (By Mr. Williams): We will assume all of 
the conditions that you stated existed, that is, the 
mean draft of 27 feet of the vessel and the heavy 
deck load; if it had been ballasted with just as 
much seawater as fuel that had been consumed on 
the way across, would that have corrected the ten- 
derness ? 

A. Without a mathematical calculation I 
wouldn’t say if it would correct it to the same de- 
gree that existed when we left Portland, Oregon. 


Further Redirect Examination 

Q. (By Mr. Kennedy): When a vessel is tender, 
does it have a tendency to do what I believe you 
or other seamen refer to as “flopping’’ instead of 
a permanent list; does it go back and forth quite 
rapidly ? 

A. Speaking of being tender, usually it means 
that a vessel flops from one side to the other. [57] 

Q. It flops from one side to another rather than 
having a list for some time? 

A. No; it would be true on both. 

Q. You mean both conditions would exist? 
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A. Yes. 

Q. Would the fact of discharging deck cargo as 
you were doing in Sasebo, Japan, have any effect 
on the tenderness of the ship? 

A. Gradually it would straighten her up, — 
maybe not to an exact keel, but it would reduce 
the tenderness and make her more stable. T might 
qualify that a little more, too, hy saying if the dis- 
charging were equal on both sides. 

Q. Were you discharging from both sides? 

#. “es. 

Mr. Kennedy: Mr. Mor gan, you have a right to 
read, correct and sign this de position if you wish 
to do so or you ean waive that right, without the 
necessity of reading and signing the deposition. 

The Witness: Because of our uncertain sehed- 
ule, and the difficulty of perhaps locating me at 
any given moment, I will waive the right to sign 
the deposition. 

(Witness excused.) 
Concluded. 
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DEPOSITION OF WILLIAM J. ACCURSO 
WILLIAM J. ACCURSO 

called as a witness by the respondent, being duly 

sworn by the notary public to tell the truth, the 
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whole truth and nothing but the truth, testified as 
follows: 

Direct Examination 

Q. (By Mr. Kennedy): Would you state your 
full name, please? A. Wilham J. Accurso. 

Q. Where do you presently reside? 

A. 1212 Sutter Street, Vallejo, California. 

Q. What is your occupation? A. Seaman. 

Q. Do you hold any particular license? [2] 

A. Unlimited master’s license. 

Q. How long have you been going to sea, Cap- 
tain? A. A little over 15 years steady. 

Q. Steady? 

A. Yes, a little over 15 years straight. I haven’t 
done anything else. 

Q. You haven’t done anything else? How long 
have you held your master’s papers? 

A. Going on the 11th year now. 

Q. How long have you actually sailed as 
master? 

A. Approximately four or five years, five years 
about; four to five years. 

Q. Are you working at the present time? 

A. No. 

Q. What are your plans for the future? 

A. I figure on—I have an offer of a job possibly 
the end of the month, a skipper’s job at the end of 
the month. 

Q. Is there any registration procedure for 
eatching another ship? 

A. Well, I mean for master or captain the 
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companies have the option of hiring. Other than 
that, you would go through the union. IT am regis- 
tered down at the union also. 

@. Are your present plans to obtain another 
berth as soon as possible? A. Yes. 

Q. Do you expect to be in the United States 
within the next few months? 


A. That would be hard to say. I don’t think so. 

Q. TI take it you don't know exactly where you 
are going to be? [3] 

A. No. I’m single and my position—tomorrow 
I might take a job and just leave. 

Q. Now, were you master of the S.S. Augustin 
Daly? A. I was at one time. 


@. When did you go aboard that vessel 2 


A. About the first week in January, 1952. 

Q. And where was the vessel at that time? 

A. I don’t remember now. It was in Portland. 
It was in the shipyard in Portland. I don’t know. 

Q. In order to expedite this, I have the rough 
log of the S.S. Augustin Daly for the period com- 
meneing February 9, 1952, to and including April 
10, 1952. I believe there is no question about the 
authenticity of the log. 

Mr. Williams: None. 

Q. (By Mz. Kennedy): I will hand vou this 
log, Captain, and you can refresh your memory 
from it, if necessary. 

= his is Meb@uary 9 and 10. Towastoi thore 
before that. I think it was at the Portland dry- 
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docks, but I’m not sure right now. Anyway, it was 
in some shipyard. 

Q. What type of articles were the crew mem- 
bers on? Foreign or coastwise ? 

A. At what time? 

Q. When you took over the ship. 

A. When I took over the ship it had just come 
from lay-up fleet, just being outfitted. 

Q. And did you later sign foreign articles? 

A. We did. 

Q. Now, approximately when did the vessel [4] 
leave the United States? 

A. I’d have to look at the log. 

Q. Go ahead and look at the log. I have refer- 
ence to any foreign port. 

A. It finally sailed for the Far East on 
March 6th. 

Q. Of 1952? A. Yes. 

Q. And what type of cargo did you have aboard, 
Captain ? 

A. As close as I recall, we had creosoted piling, 
timbers and bridge materials. 

Q. Did you have any deck cargo, Captain? 

A. We had a full deck load. 

Q. What do you mean by “a full deek load’’? 

A. Just completely from fore to aft, all avail- 
able space and up fairly high. 

@. It covered all the hatches? 

A. Covered all the hatches. 

Q. Did it cover part of the deck? 

A. Covered the whole main deck. 
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A. And about how high was the cargo? 

m «6d say as fates T recollect right now it 
was about eight to nine feet high. You know it’s 
kind of rageed like. [’d say around cight feet, as 
far as I can remember. 

Q. Would it come as high as the boat deck or 
anywhere near it? 

A. Just about, yes, just right up to the boat 
deck. That would be around eight and nine feet. [5] 

Q. What did your deck cargo consist of 2 

A. That was it. Did I say the other cargo hbe- 
fore? 

Q. I don’t think you broke it up. What did the 
deck cargo consist of 2 

A. Creosoted pilings, bridge material and tim- 
ber, but the cargo itself in the vessel Was various 
sizes of lumber. 

Q. Were you operating under the Military Sea 
Transport Service? 

A. Yes. The vessel was chartered by MSTS. 

Q@. Was that military cargo, Captain? 

A. Yes. 

Q. And where were you bound for? 

A. At that particular time, the Far East. That 
is, the sailing orders were for the Far Fast. 

Q. You didn’t know exactly what port you were 
bound to? 

A. No. We get radio diversion and orders at sea, 

Q. Now, when you left Portland, Captain, what 
would you say with respect to whether you were 
heavily loaded or not? 
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A. We were heavily, fully loaded. 

Q. Do you remember about what your drait 
was? 

A. I’d have to look it mp mithespook: 

Q. Well, were you anywhere near being maxi- 
mum loaded? A. Yes. We were close to it. 

Q. Close to being maximum loaded ? 

A. Yes. 

Q. Now, did you encounter any difficulty on this 
voyage over to the Far East? 

A. Yes, we had some rough weather. [6] 

Q. About how far out were you when you hit 
the rough weather? 

A. I’d have to look at the log book. 

Q. I take it that you recall that you did hit 
rough weather? A. Yes, sir. 

Q. Did you sustain any damage? A. Yes. 

Q. What damage did you sustain, do you re- 
member, generally ? 

A. I’d have to look at this again. 

Q. Why don’t you take a look at the log? Ty 
there any list of damage that you sustained? 

A. Yes. 

@. And where is that contained in the log? 
What entry? A. March 27. 

Q. As far as you recall, Captain, is that a com- 
plete list of the damage that you sustained aboard 
the vessel? A. As far as I recall. 

Q. For this particular date there 

A. March 22nd, itemized through the 26th or 
27th. We had two or three days of bad weather. 
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The 23rd and 22nd we had gale force weather, 
heavy weather. 

Q. Did you have any difficulty with your deck 
eargo during that time? 

A. As I recall now, we did shift a little hit uy) 
forward. 

Q. Some shifting? A. Yes. 

Q. Did this storm make any differenee with 
respect to the weight of any of the deck cargo? [7] 

A. Well, yes. It inereased the weight of the 
deck load for the simple reason it got impregnated 
with water, waterlogged. It absorbed moisture. Of 
course, with a storm you always have a little rain 
too, so that kind of waterlogs the cargo. It doesn’t 
have a chance to dry out. 


Q. Now, did you have any further difficulty with 
the vessel during that voyage? 

A. No. I don’t know what you mean yee“ Saltin- 
Ctiliay.”’ 

Q. Well, did anything unusual occur? 

A. We started getting close to Sasebo, Japan, 
and we started—the ship started to get tender. That 
isn’t any serious difficulty. 

@. And what do you mean by the ship becoming 
tender, Captain? 

A. Tt has a tendency to not right itself imme- 
diately. When it starts to roll or—the action of the 
sea, it wants to have a tendency to go to one side 
or the other side off even keel. It doesn’t recover 
itself right away. 
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Q. Would it remain in any permanent list from 
that also? 

A. It could; not under all circumstances. 

Q. Well, I don’t know if I quite understand 
about this tenderness feature. 

A. That is a term to explain the action of a 
vessel. 

Q. Well, is the vessel inclined to go over sud- 
denly? Is that one of the incidents? 

A. The idea of tenderness, it will go to one side 
[8] and hang there. In other words, when the cen- 
ter of gravity meets the geographical center of the 
vessel, the weight itself is so close, it takes longer 
to right itself back or the controlling force is to 
pull itself back. 

Q. Well, was it going from side to side like 
that? 

A. It was upon arrival yes, in Sasebo, Japan. 

Q. When did this tenderness first occur? 

A. Well, we knew it was coming say half way 
across, but it wasn’t bothering us. 

Q. It was just tender in a small degree? 

A. Yes. 

(). Is that your answer? 

A. Yes. The vessel would still right itself. It 
just started to take longer and longer as we con- 
tinued to use more water and fuel. 

Q. Did it become any particular problem before 
you arrived in port? 

A. No, except possibly the last day. At that time 
the vessel took a list, being tender, and stayed there. 
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I talked to the chief engineer about that. I told 
him to concentrate the weight on one side to more 
or less—in otherwise, to keep it that way; better 
to keep a list than flop it back and forth. By flop- 
ping back and forth, you are liable to snap the 
chains and the lashings over the deck load, by the 
sudden lureh. 

Q. ‘Then were you able to maintain a permanent 
hist then? 

A. As far as I can reeall. She flopped onee in 
a while. Through the action of the sea, she’d go 
[9] over once in a while. We tried to maintain her, 

Q. She would flop on the other side every now 
and then? i,” View 

Q. This flopping from one side to another, is 
that an incident of being tender? 

A. That is being tender. 

Q. What was the condition of the vessel when 
you actually arrived in Sasebo, Japan, Captain ? 

A. We were outside and we couldn't Set in that 
night. We had a permanent list then. She flopped 
over to one side quite a bit. 

Q. You ean refer to the logbook, Captain, if you 
Wish. 

A. Twelve degree port list. 

Q@. The logbook indicates a 12 degree port list 
upon your arrival at Sasebo, Japan? 

A. Yes, April 1. 

Q@. And that was what date, Captain ? 

me ever) 1. 

Q. What time did you arrive there? 
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A. We got there 2230, arrived outside, outer 
harbor. 

@. That was in the outer harbor? 

A. Yes, outside of Sasebo. 

Q. Then did you proceed to the inner harbor? 

A. Yes. Wait a minute; yes, we proceeded in 
and anchored in the inner harbor. They’ve got here, 
‘‘Anchored at 0024 in the morning of April 2nd.’’ 

@. And that was in Sasebo, Japan, is that cor- 
rect, Captain ? A. Right. 

@. And did you discharge any cargo there? 

yen oe LO 

Q. What were you discharging in Sasebo? 

A. As far as I can remember, we discharged the 
complete deck load and a little bit out of the hold. 
I forget now. 

Q. Well, was the ship flopping any while you 
were in the harbor or was it still tender? 

A. Yes. It still flopped that night. That day it 
flopped a couple of times. I don’t see it logged in 
here. It flopped while they were working cargo too, 
discharging cargo. 

Q. Can you remember about how many times it 
flopped ? 

A. I’d say, as close as I can remember, three 
or four times. 

Q. And how big a flop was that? 

A. According to the logbook here, the day of 
arrival here we got anywhere from 12 degrees, six 
to 12. In other words, six starboard to 12 maximum 
pert. 
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@. What day was that? Ay April 2nd. 

Q. Is that a notation of a permanent list or 
would you go over further? 

A. That is settled in a permanent position. 
When she lurches, it could possibly go a little 
more, say as much as 15 and 20 degrees, and scttle 
out. You see, here she is handing from 6 starboard 
to 12 port. Evidently it favored the petteside; try- 
ing to concentrate the weight on that side, to keep 
it from flopping. If you concentrate more weight 
on one side, it has a tendeney to stay there. [11] 

Q. Did you have any conversation with the chief 
mate with respect to ganeway or other means in- 
gress and egress to the vessel while you were in 
port? A. Yes, the mate, he asked me 

Mr. Williams: Just a moment now. Off the 
record. 

(Off the record discussion.) 

Mr. Williams: My objection is that T object to 
the Captain testifying concerning any conversation 
between him and the mate. He may testify to what 
occurred, but I object to him stating what the 
mate's conversation was to him. 

Q. (By Mr. Kennedy): Captain, let me re- 
phrase it. 

Did you have a conversation with the chief mate 
with respect to what form of ingress and egress 
would be provided for the ship? 

A. Yes. He asked me 

Q. Just a minute. Your answer is vyeswqren did 
have a conversation ? a. Ve. 
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Q. Where did this conversation take place, if 
you recall? 

A. Either near my office or up on the bridge. I 
forget. 

Q. Is it a normal custom for the chief mate to 
ask you whether a gangway or other form of in- 
eress and egress will be provided ? 

A. Usual circumstances, no. 

Q. What would be the usual circumstances ? 

A. He would just go ahead and do it. That’s 
his job. 

Q. Did he come directly to you on this occasion ? 

A. Yes. 

Q. And did you discuss the question of what 
form of gangway would be put over the side? 

A. Yes. 

Q. What did you tell the chief mate? 

A. <As close as I can recall now he wanted to 
know if J wanted an accommodation ladder. I made 
it very definite that I did not. The gist of the con- 
versation was, I told him to put out a pilot ladder 
instead. 

Q. Isa pilot ladder the same thing as a Jacob’s 
ladder? Are the terms used interchangeably ? 

A. Yes. 

Q. Why did you tell him that, Captain? 

A. J felt it was more safer to use a pilot ladder, 
or Jacob’s ladder, as you eall it. 

Q. Why? 

A. Due to the fact that we are going to dis- 
charge the deck load and the cargo, and the vessel 
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listing back and forth, and due to our draft and 
freeboard, it was in my mind, more unsafe, for 
safety reasons, not to use the accommodation ladder. 

Q. Let me go back a little, Captain. Do you 
know why the ship was tender, what circumstances 
made it tender? A. I do. 

Q. What were those circumstances ? 

A. Well, with the deck load plus the added 
weight up there and coming across the ocean, of 
course, we used a great amount of our fuel and 
water from the lower end of the vessel which [13] 
raised our metacenter towards the center of gravity. 
To make it very simple, if you go far enough vou 
could turn the vessel over. Due to that fact, the 
vessel was tender. 

Q. Did the heavy deck cargo have anything to 
do with it? 

A. It did. As soon as we discharged the cargo, 
she would right herself. In other words, that would 
lower your metacenter much more below your cen- 
ter of gravity which has a tendency to stiffen up 
the vessel. In other words, the leverage on the ful- 
crum would tend to set itself right up, in an up- 
right position. 

Q. Now, if I understood your testimony cor- 
rectly, you felt that it was safer to use a Jacob's 
ladder instead of an accommodation ladder because 
the ship was tender, is that right ? 

A. That is one of the reasons, yes. 

Q. Are there any other reasons? 

A. Well, the working of cargo, discharging of 
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cargo. With these long pilings, in that case, the 
Army wanted to float them ashore, our army, Ameri- 
ean Army. It was their job to take this cargo. It 
was their cargo, so consequently it was decided to 
float these pilings—I forget how long they were— 
these creosote pilings and make rafts around the 
vessel and float them ashore, you know, dropping 
them in the water or any other means and they 
were using barges up alongside. Due to the flopping 
back and forth, that was another reason why we 
didn’t want to use this accommodation ladder. 
There was a possibility of flopping back and forth. 
[14] There was that possibility of throwing the 
ladder out and throwing you over with it. In most 
cases, most of the men including myself very sel- 
dom use two hands on the man ropes. 

Q. You mean on the accommodation ladder? 

A. Yes. 

Q. What difference did it make that these pil- 
ings were in the water? 

A. Well, when they’re in the water it doesn’t 
make any difference. The idea is of getting them 
from the vessel to the water. The cargo is in the 
air and that’s where the danger is involved. 

Q. With the flop, it might injure someone on 
the accommodation ladder? 

A. It could, yes. You can’t tell which way any- 
thing is going to carry. The probability was there, 
let’s put it that way. 

Q. Were there any other reasons that you used 
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the Jacob’s ladder instead of the accommodation 
ladder? 

A. Our freeboard available, which I don’t re- 
member at the time that we had—TI should say, not 
available, the pilot ladder would either be too much 
on a horizontal or towards the horizontal and the 
steps would be pointing down, because the steps are 
rigid. 

Q. Maybe you had better 

A. That is, the pilot ladder would be in two 
sections. 

Q. Why don't you first describe the accommo- 
dation ladder? 

A. This particular one, it had two sections. [a } 
I don’t know, between 12 or 13 feet. I don’t know 
exactly what each section was, the length, right 
now. 

Q. In two sections? A. Rieht. 

@. And were the steps rigid ? A. ‘Rioidt 

Q. How much freeboard did you say vou had 
at that time? 

A. I think it was around 12 feet. I'm not sure. 

@. What do you mean by freeboard ? 

A. The height of the main deck right to the 
water line. 

Q. Is the accommodation ladder run from the 
main deck down to the water? A. It does. 

Q. I wonder, Captain, if you could draw a dia- 
gram of what you mean by these steps being hori- 
zontal and the steps pointing in a certain way ? 

A. That's the ladder, we'll say (indicating). The 
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steps are rigid, about a 45. I assume it’s just like 
that, with 45. You know what I mean? To get the 
maximum efficiency on this ladder, this type of 
an accommodation ladder, the vessel should be— 
these are built for when it is empty actually. You 
have got the increased freeboard. It would hang in 
this position (indicating). As the vessel is loaded, 
this keeps coming up and it points up and down. 
In other words, your feet are hitting the edge in- 
stead of the flat of the step. In other words, it is 
like the step of a house, you would be just raising 
one end where you would have a tendency for your 
leg to slip through. This is open on the bottom. 

Q. Do you have space between these steps? 

A. We do. [16] 

@. Now, if I understand you, using the two 
sections, the ladder would be in somewhat of a 
horizontal position ? A. Yes. 

Q. And that was because of your deep draft? 

A. Yes. 

@. And that would result in the steps being 
more vertical, is that right? 

A. That’s right. They’d be nearly like that (in- 
dicating). 


Q. The steps themselves? A. Yes. 
Q. With the result that you would be walking 
on the top of those steps? A. That’s right. 


Q. Is there enough open space between the 
steps for someone to fall through? 

A. Well, possibly a skinny guy could. They 
could go through. 


——— 
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Q. Is it possible to rig that ladder in one sec- 
tion? D. Yas. 

Q. Could you have rigged it in one section in 
this particular case ? 

A. If we decided to rig it, yes. 

Q. What would the result have been there? 

A. In that case, the length of that one section 
Was approximately the same as the freeboard, so 
consequently it would be hanging up and down 
and then you would have a worse situation. Tt 
would be almost straight up and down, as far as 
I ean recollect right now. 

Q. Captain, is that the type of an accommoda- 
tion ladder that is used generally on Liberty [17] 
ships, if you know? 

A. That’s the type that was put out with all 
the Liberty ships when they originally built them, 
you know, the Government specifications during 
the war. 

@. And was that one of the reasons that vou 
did not want to use the accommodation ladder? 

A. That was one of them. 

Q. Captain, this is a hypothetical question and 
there might be some objection. If you had a dif- 
ferent form of accommodation ladder or more free- 
board, would you have used an accommodation lad- 
der there under the circumstances that were then 
existing ? a io. 

Q. Why wouldn’t you? 

A. I figure it was safer the other Way, using the 
pilot ladder. 
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Q. Because of the reasons that you testified to 
before ? 

A. Yes, and also this type of accommodation 
ladder has a short stanchion, shorter than normal 
and it’s made well enough. The length of the stan- 
ehions are fine under the conditions where it is 
suitable for them. You know what I mean? Say 
on a lighter freeboard or less cargo on the vessel, 
it is enough. When the angle is increased beyond 
a 45, that would lay along the ship or decrease, 
accordingly you would have to stoop over or it is 
right on top of you, because the stanchions are 
rigid and you can’t change their positions. They are 
in the same position all the time, so it would be un- 
safe from that standpoint. [18] 

Q. Are those stanchions any different or are 
they the same that are used on that type of ac- 
commodation ladder? Are they the standard type 
of stanchions? A. For that ladder? 

Q. For that type of ladder. AY Wes. 

Q. What was the condition of this Jacob’s lad- 
der that was used, Captain? 

A. Good condition. 

Q. When did you get that ladder? Was it 
aboard when you went aboard? 

A. We got it with all the rest of the stores. 

Q. In Portland? 

A. Yes. It was new or practically new, as far 
as I can remember. If it wasn’t new, it was prac- 
tically new. 
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Q. In your opinion was it in seaworthy condi- 
tion? A. Absolutely. 

Q. What about the accommodation ladder? Was 
that in seaworthy condition 2 s. » Yes, 

Q. Do you know where the Jacoh’s ladder was 
rigged ? 

&* Well, I just got through looking in the log- 
book and I’m sure it was on the port side. I’m not 
positive. 

Q. On the port side? aa Yes. 

Q. Was it rigged on the main deck or else- 
where ? 

x. Well, it was sccured.on the main dede it 
Was secured on the boat deck right past the main 
deck, right down to the water. 

Q@. It would have to be secured right opposite 
the midshiphouse ? A... Yes: [19] 

Q. Could you have it sceured in any other plaee 
other than opposite of the midshiphouse ? 

A. Yes. That was the best and logical place 
fom ii, 

Q. And why was that? 

A. Well, that’s where you would normally be 
coming to, the midshiphouse, and it would be safer 
because it would be out of the way of the hatches. 

Q. And the cargo? 

A. And the cargo. On every ship it’s always 
near the midshiphouse or the quarters, you know, 
where you would have your form of going to and 
from shore, either by gangway or ladder or what- 
ever you used. 
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Q. Do you know what it was secured to to the 
boat deck? 

A. Well, as far as I can recollect it was secured 
to the railing. That’s where they’re always secured, 
most cases, on any ship. 

Q. Do you know why it was secured on the boat 
deck, Captain? What I am interested in, I was 
wondering if it made any difference whether it 
was secured on the main deck or on the boat deck. 

A. Well, the ladder there would be more than 
you need. It would be one piece, of course, and it 
would be laying down on the main deck and also 
whoever would be coming aboard, is just as easy 
to get off the main deck or the next deck uwp—it’s 
eight or nine feet. It’s just as easy to take two 
more steps up and get off on the boat deck. For 
myself, that is what I always used to do. 

Q. If it was secured on the main deck, would 
[20] it have cluttered up the passageway anyway? 

A. It would, yes. 

Q. Because of its length? A. Yes. 

Q. What people, in general, were coming aboard 
the vessel during the stay in Sasebo? 

A. The officers and crew, ship’s agents, steve- 
dores, port officials, Army and Navy officers. 

Q. Do you have any idea of the average number 
of people who would be coming aboard and leaving 
every day? 

A. J assume that the stevedores used it plus 
ship chandlers too. I’d say it could be possibly used 
hy 100 men a day. 
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Q. Now, did you keep this Jacob’s ladder there 
all the time that you were in Sasebo 9 

A. As far as I recall, yes. 

Q. You didn’t put out the accommodation lad- 
der? A. No: 

Q. Was everybody using this Jacohb’s ladder to 
come on hoard and to leave? 

A. As far as I know, yes, unless the stevedores 
rigged something themselves, which I’m sure they 
didn’t. I’m not sure they didn’t. 

Q. As far as you know, there wasn’t any other 
means rigeed ? A. No. 

Q. Now, when was the erew given shore leave, 
Captain 2 

A. In this case, in this particular case, they 
were unrestricted as to shore leave as long as they 
didn’t have duties to perform. [21] 

Q. Like standing regular watehes? 

A. Yes. When they were off watch, they were 
free to go anytime they wanted. 

Q. How would they get to and from shore? 

A. By launch, power boat, motor boat. 

Q. And by whom was the launch provided ? 

A. There was a regular launch service for the 
erew set up four or five times a day and_ hesides 
that there are various other launches coming for 
ship’s business that the crew could go ashore with 
them anytime they showed up. They could bum a 
ride with them. 

Q@. Did they have to come back at any certain 
time ? ie, No: 
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Q. Was there any curfew there in Japan? 

A. As far as I can recollect, on the curfew, 
you’re supposed to be off the streets between 12:00 
and 6:00. There’s nothing stopping anybody from 
staying ashore. 

Q. Could they stay ashore as long as they 
wanted? 

A. As long as they were off the streets between 
12:00 and 6:00. 

Q. As far as you’re concerned—as far as you 
were concerned, as long as they stood their watches 
and did their regular work, could they stay ashore 


as long as they wanted to? A. Absolutely. 
Q. Did you have a launch running to the vessel 
in the morning? A. Yes. [22] 


Q. About what time would that return? 

A. I don’t remember the exact time, but it 
usually figures around breakfast time. The change 
of the watch is around 8:00 o’clock. In Sasebo it 
probably would be coming back around 7:00 in the 
morning, leave the shore at 7:00 in the morning 
and possibly leaving the ship at 8:00 in the morn- 
ing, changing of the watch for anybody going, 1t 
would be around 8:00 in the morning. 

Q. Was that your first port, Captain? 

A. After leaving Portland, the first foreign port. 

Q. The first port from Portland? 

A. First foreign port from Portland. 

Q. Did you make any ports in the United States 
before leaving on this foreign voyage? 

A. Yes, Coos Bay, if I recall. 
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Q. From there where did you go? 

A, Back to Portland. 

Q. And then from Portland to Sascho? 

A. Yes. 

Q. Did you go up and down this Jacoh’s ladder, 
Captain ? thy, ~ Soest 

@. Did you have any difficulty ? i Bot 


Q. Had vou ever been in Sasebo harbor before 
this particular time ? 

A. I wasn’t at anchor there, no. 

@. Have you been in the Orient many times pre- 
vious to this? 

A. Well, I don’t know what you would eall 
many. I have been there before. [23] 

@. Do vou know about how many times? What 
Tam getting at, T was wondering if vou were famil- 
lar with any general practice in the ports in the 
Orient 2 

A. Yes. I am familiar with them. 

Q. Is there any practice with respect to the use 
of an accommodation ladder or Jacoh’s ladder? 

A. Well, if you are only in for a short time, 
usually it’s a Jacob’s ladder and when the weather 
is bad you always use a Jacoh’s ladder, because the 
accommodation ladder is more dangerous. The shore 
boats have such a hard time maneuvering. These 
Japanese launches—we don’t have our own shore 
boat on the vessel. I’d say at anchor you'd use the 

lot ladder just as much as the accommodation 
Jadder, if not more. 

Q. In ports in the Orient? 
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A. Yes. One or your main obstructions of using 
the accommodation ladder is the barges alongside 
when you’re working cargo on both sides of the 
vessel. There’s always a shifting back and forth 
of them. It invariably happens, due to your change 
of draft, unless you got a man on continuous watch 
—then you slip up once in a while—the barge will 
rap it or the tow boat and then you haven’t got 
anything. In most cases the ships—very few carry 
two of them, at least the ones I have been on. 

Q. Do you know, Captain, what lights were pro- 
vided, if any, near this Jacob’s ladder? 

A. Not offhand I can’t recall, but I’m sure there 
was sufficient lighting. [24] 

Mr. Williams: I object to that. I think the an- 
swer of the witness should be stricken as not re- 
sponsive to the question and not constituting an 
element of fact, but a conclusion based on no facts. 

Q. (By Mr. Kennedy): What lights were avail- 
able near where this Jacob’s ladder was rigged, 
Captain ? 

A. The lights around, outside the midshiphouse 
and along the passageways, a light from the—l’m 
thinking of another ship. Anyway, them lights 
would be there and you always rig whatever you 
consider is necessary as far as cargo lights are 
concerned. They are anywhere from three to five 
hundred watt lights. 

Q. Do you know whether or not a cargo light 
was rigged? 

A. I’m sure there was one rigged. 
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Q. Do you know, yourself? A. Yes. 

Q. Did you see it there? h. Yas: 

Q. About how large a bulb would that be? 

A. I don’t remember whether—some have five 
in there, five 100-watt bulbs or clusters. Some of 
these mobile bases, either 300-watt or 500, so I’d 
say it would be a minimum of 300 watts of light- 
mg and a maximum of five. This is the usnal cargo 
light. That particular one, I do not remember. 

Q. Do you remember an accident that happened 
to John Farley aboard the vessel 2 

A. I remember that I was told about it. T was 
not there at the time. [25] 

Q. Were you aboard the vessel at that time? 

=m. No. 

Q. What was John Farley aboard the vessel? 

A. Second assistant engineer. 

Q. Do you know who was in the launch at the 
time of the accident, Captain ? 

A. Not except from the reports that were made. 
That’s the only ones that I know. 

Q. Do you know if the first mate was aboard 
the vessel 2° . 

Mr. Williams: He has already answered the 
question. 

Mr. Kennedy: I will agree. Let me change the 
question. 

Q. Do you know who was aboard the vessel and 
who wasn’t aboard the vessel at the time of the 
injury ? AY No, I'don*t know. 

Q@. You don’t know for sure yourself? 
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&. go: 

Q. When did you leave Sasebo, Captain? You 
can refer to the log. 

A. Same day of the accident, I know that. 
April 6. 

Q. What time on April 6? 

A. IT’ve got 11:30 here in the logbook. 

Q. How long would it take the launch to go 
from the dock to the ship, Captain, approximately ? 

A. That varies with the current and the indi- 
vidual operator of the launch. They always got a 
little reserve speed. It averaged around 40 or 40 
minutes. 

Q. Could you tell exactly when it would be 
returning to the ship? A. Nowe} 

Q. I wonder if you could describe briefly this 
particular launch. 

A. I can’t because I don’t remember. 

Q. Would you have any idea of the length? 

A. No, because the launch service was a little 
company there and they had three or four different 
launches and I don’t even know if they are the 
same. Most cases they average around 39 or 40 
feet, I guess, around 40 feet. That would be my 
guess. 

Mr. Kennedy: I believe that is all. 


Cross Examination 
Q. (By Mr. Williams): Captain, you said, I 
believe, that you have held master’s papers for 
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approximately 11 years and you have sailed ag a 
master for about four or five? A Yes. 

Q. Was the 8.8. Augustin Daly the first Liberty 
ship that you had taken out at that date? 

A. No. 

@. How many had you taken out prior to that, 
if you know? A. Four others. 

Q. Four other Liberty ships before February 
of 19522 

A. Yes, four actually made ocean voyages, four 
or five. I have been on numerous ones, just around 
the Bay Area here, getting them ready for sea 
when the companies take over. 

Q. Did you start sailing as a master in the year 
1950? A. Wo» [2%] 

Q. You said you had sailed as a master for 
about four or five years. 

4. Intermittently. I have sailed mate in be- 
tween. I first started sailing master in 1944, as 
young as I am. 

Q. What is your age now? 

A. Thirty-three. 

Q. And do you still sail now only as master or 
sometimes as mate? 

A. Ihave sailed chief mate and master, depend- 
ing on the money involved, providing I get the job. 

Q. Captain, when you left Portland I beheve 
you stated that was on March 6th, on the Augustin 
Daly bound for the Orient? 

A. According to the logbook, yes. I can’t re- 
member all these dates and times now. 
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Q. I believe that is the date you stated you took 
from the logbook. 

Mr. Kennedy: It’s in the logbook. 

Q. (By Mr. Williams): You said your ship 
was fairly heavily loaded then? A. Yes. 

Q. Were you well loaded with fuel at that time? 

A. What do you mean by that? 

Q. Were you fully loaded with fuel? 

A. No. 
Q. Were all your double bottoms filled with fuel 
oil? A. No. 

Q. How many barrels of fuel oil did you have 


A. I’d have to look at the log. [28] 
Q. You might as well look at it. 
A. It says 6,830 barrels of fuel upon departure. 
@. And was that on March 6th? 

A. That’s right. 

Q. And this voyage was to take about how many 
days, Captain? What was it anticipated it would 
take ? 

A. You mean that particular leg of the voyage? 

Q. Yes, from Portland to the Orient. 

A. Well, I didn’t know where we were going. 
You get your orders two or three weeks hence, 
we'll say, so I was figuring between 30 and 35 days. 
I didn’t know. 

Q. Did you have enough fuel for 30 or 35 days? 

A. Yes. 

Q. You said you had a fairly heavy deck cargo? 
Was that your testimony, Captain? A. Right. 


qn 
Cr 
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Q. And that consisted mostly of bridge mate- 
rials, timbers and ereosote pilings ? ». Wes, 

Q. That was primarily the deck load 2 

A. Yes, as far as I remember. 

Q. What are the bridge materials made of 2 

A. Heavy timber. 

Q. Creosoted ? 

A. No. It’s one of these for the Army Engi- 
neers, you know. It’s kind of prefabricated. All 
you did was throw it together, like trestle stuff and 
supports. 

Q@. What do you think most of the eargo was 
that was on the deck, the majority ? 

A. It was all lumber or timber of some sort. 

Q. Would you say that it was mostly bridge 
materials or mostly creosote pilings or mostly 

A. Gee, T don’t remember that. 

Q. Now, you have stated I believe that you had 
some bad weather around the 22nd to the 27th of 
March ? A. Yes: 

Q. Is that the type of weather you would nor- 
mally anticipate at that time of year? *. Mes, 

Q@. You were taking seas on your main deck, is 
that what you are indicating ? 

A. Yes, a little. I don’t remember how much. 

Q. Is that where this water came from you were 
referring to? A. That and rain, spray. 

Q. Most of the water that gets on the main 
deck, does it run off the sides through the seupper? 

a Ries. 

Q. It would only be the absorption of the mate- 
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rial itself you referred to that would add to the 


weight? An, ols 
Q. Creosote piles, do they absorb much water, 
Captain ? A. Yes, they absorb it. 


Q. You think they absorb a lot? 

A. I don’t know. 

Q. Do you know how much heavier your deck 
load became as a result of the water? A. No. 

Q. It is true, is it not, Captain, that it would 
amount to a fairly minimal amount increased 
weight? A. JI wouldn’t say that. 

Q. You think it is a considerable amount? 

A. Yes. [80] 

Q. What would you estimate, Captain? What 
additional weight would you estimate from that 
water? It would just be an absorption of water into 
the timber you’re speaking of ? 

A. Yes. Here is the thing there that I have to 
explain to you. Some of that was 

Q. I would prefer if you would answer. 

Mr. Kennedy: Let him answer the question. 

Mr. Williams: I want him to answer the ques- 
tion first and then explain later. You can answer 
and then offer your explanation. 

The Witness: You want me to state how much? 

Q. (By Mr. Williams): If you are able to do 
so. If you can’t estimate, say so. 

A. I’d say between 50 to 100 ton, in my esti- 
mation. 

Q. Did you want to offer an explanation, Cap- 
tain ? A. Yes. 
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Q. Please do so. 

A. This cargo was loaded in the rain. Tt was 
wet to start with or it had been laying out on the 
docks and there was snow on it, this bridge mate- 
rial and some of the other stuff, as far as I ean 
remember, timber and everything else and pilings 
too. When you load that compactly, the sun can’t 
get to it and it absorbs that weight there in a period 
of a couple of weeks and it will absorb it, plus 
the seas, plus the rainwater and everything else. 
I’d say at least 50 to a hundred ton. fot | 

Q. In the 50 to a hundred tons, Captain, you 
mean increased weight by reason of the fact that 
these materials were heavier before they were even 
put on the ship itself? They were laying on the 
dock ? 

A. Plus the fact too of the rain and 

Q@. Are you estimating 50 to a hundred tons of 
water was absorbed by these materials just on the 
voyage across or prior to that? 

A. Just on the voyage across. 

Mr. Kennedy: I’m going to object to this. You’re 
arguing with the witness. 

Mr. Williams: I merely want his estimate. 

Mr. Kennedy: He testified to it. You go ahead 
and ask him questions. You’re arguing with him 
now. 

Mr. Williams: I think not, counsel. I am only 
going to ask questions to attempt to clarify it. 

Q. Is it your testimony then Captain that the 
Seas and the weather on the way across added 50 
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to a hundred tons of additional weight to the deck 
cargo? Is that your testimony? IT just want to be 
sure what it is. A. I’d say around 50. 

Q. Around 50? Not 50 to a hundred, but around 
50? A. Yes. 

Q. Captain, you stated, I believe, that about 
half way across on your voyage the ship started 
to get tender, is that correct? 

A. Well, we could notice it. 

Q. Notice tenderness develop, is that Te lo 

me ‘Whats it. 

Q. And you stated that that was no serious dif- 
ficulty ? A. No. 

Q. When did it become a serious difficulty ? 

A. It never did become what I consider a seri- 
ous difficulty. It became very apparent the day 
before we arrived, let’s put it that way. She started 
flopping back and forth, but before she was just 
listing and a slow recovery. 

Q. The action of the seas would make it list? 

A. Not the action of the sea. It would be rolling. 

Q. But you mean it would take more exagger- 
ated rolls? 

A. The ship is—it is the sea that forces the ship 
to roll. A list is when the ship itself develops a 
eant to one side or the other. 

Q. Captain, is it customary to have a tender 
ship? Is that normal sailing procedure? 

in GNo. 

Q. Is that unusual? A. No. 

Q. It is not unusual? 


United States of America 579 


(Deposition of William J. Accurso.) 

A. No, not with lumber cargo, absolutely not. 

Q. Is it normal to keep a slight port list on a 
ship when she’s under way? Is that normal? 

A. No. 

Q. You would say it is normal to keep a ship 
on an even keel ? A. Yes. 

Q. Captain, what would be the weight of this 
ship with its cargo on at the time it left Portland? 

A. J wouldn't know. [33] 

@. You have no idea? 

A. I would have to figure it all out. 


Q. Can vou tell from the log? A. No. 

@. Can you tell the amount of eargo weight 
from the log? 

A. Well, sometimes vou can and sometimes you 
can’t. I don’t know whether they put the weight in 
here or not. I ean’t find it in here. 

Q. Captain, who determines how much fuel 
should be taken aboard a ship when it leaves and 
who determined it in this ease? 

A. In this ease MSTS determined it. 

Q. The amount of fuel? A. Absolutely. 

Q. You did not? 

A. No. In this particular case the charterer, 
MSTS, is the one to decide how much fuel you are 
to camry. 

Q. Do you mean your employers? 

iti No, MSTS. 

Mr. Kennedy: That is calling for a legal conclu- 
sion. I will object to that. 
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Mr. Williams: I will withdraw the question. I 
don’t want to get into that anyway. 

Q. Did you state Captain that the double bot- 
toms were not fully loaded with fuel 011? 

A. As far as I can recollect, yes. 

@. There were several empty double bottom 
compartments into which fuel oi] could have been 
placed? 

A. I don’t know how many, but there could 
[34] have been a few placed. It wasn’t up ‘to me. 

Q. Is that the reason this ship became tender 
on the way across? Is one of the reasons hecause 
it didn’t have enough fuel oil to start with? 

A. No, we had enough fuel oil to start with. 

Q. Captain, do you try to plan a voyage so that 
the ship will never become tender at any time? 

A. You can ealculate that. 

Q. You calculate it so that it will become 
tender? 

A. No. I say you can. In fact, it’s quite often 
done. This has nothing to do with the voyage we 
are talking about, but for your intercoastal ships, 
take ships taking lumber to the east coast, they get 
down to their load-line. You can’t load any fur- 
ther. You say that you’re full and down, maximum 
load. They will leave port and come down to Los 
Angeles here and by the time they get down here 
to Los Angeles, they’re tender. They know they are 
going to be tender, but it’s not unseaworthiness. 

Q. Is the ship difficult to handle when it is 
tender, Captain ? 
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A. Well, it’s not diffieult, but you can notice it. 
It affeets your steering, but it isn’t difficult. Just 
affects your steering a little bit. 

Q. What methods are available, Captain, to cor- 
rect tenderness on the ship while she’s on the 
voyage ? A. At sea, in other words? [35] 

Q. Yes, at sea. 

A. Full your double bottoms. 

Q. With sea water? 

& Well, ihat is available, yes. 

Q. Well, that would be ballasting? A. “Wes. 

Q. And would you normally ballast with sea 
water the empty double bottom compartments in 
which there was no fuel? Is that the way it would 
be done? 

A. If there was no possibility of having fuel in 
there, ves. 

Q. Captain, what do you refer to if there is 
no possibility of having fuel in there? What do 
you mean by that? 

A. They are all available except one of them 
tanks —vour double bottoms, on a steamer, is 
usually feed water for your boiler. That’s got to 
be fresh water. That’s understood. They are all 
fuel tanks. We are assuming part of them are 
empty and that you are going to put fuel in, but 
you never want to put salt water unless you abso- 
lutely have to where you’re going to contaminate 
the fuel oil, which consequently doesn’t do your 
boilers any good either. 

Q. Captain, can you tell me of your own knowl- 
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edge, did you give any orders to ballast this ship 
on the way across when she started to become ten- | 
der? A. I didmiem 

Q. Did you in port, in Sasebo? 

A. To ballast them? 

Q. Yes, to ballast with sea water? A. No. 

Q. Why not? 

A. Because we were going to discharge the deck 
load and it would ultimately correct itself. 

Q. If you had taken some sea water aboard as 
[36] ballast on the way across you would not have 
been tender when you arrived in Sasebo, would 
you? 

A. That’s correct. I want to qualify that state- 
ment. When you take salt water ballast—I didn’t 
know until I got in there—we were under a radio 
curtailment. We couldn’t open up unless I con- 
sidered it important. That was Navy orders. When 
you put ballast in the fuel oil tanks, you contam- 
inate—the oil mixes with the water a little bit. I 
was under the assumption I was going to get more 
fuel oil in Sasebo, which ultimately I did not. Con- 
sequently, vou have to dump that ballast at sea, 
because you can’t contaminate coastal or water in 
the harbor. Even if I had ballasted, I would have 
probably dumped it out before I got in with the 
assumption I was going to take fuel oil on, but I 
didn’t know until the Army and Navy decided they 
wouldn’t give me any. 

Q. Captain, I believe you said that on the last 
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day, that would be on the day of April 1, wouldn’t 
it, before your arrival 

A. Around midnight, April 1. 

Q. On that day, the tenderness became quite 
acute ? A. Yes. 

Q. Did the ship flop that day? ee W we. 

Q. What was that due to? The roll of the sea? 
Would the roll of the sea cause it to go one way? 

A. Would the roll of the sea—with these other 
factors it would cause it to flop. In other words, 
your tank was slack. The movement of the sea 
moves the vessel and with your slack tanks and 
[37] with the ultimate result that the fucl oil or 
whatever it is, plus all the other actions, you know, 
it would make the ship flop rather than a slow 
easy roll. It would just make it flop. 

Q. Captain, as a full compartment and double 
bottom, as that supply is consumed, is it normal 
practice to consume it entirely in one section be- 
fore you start on another or do you consume it 
equally from all of them so you have all your tanks 
slack ? 

A. No. You keep your tanks pressed up, in 
other words full. In other words, normal procedure, 
they use one tank at a time. 

Q. Do you know if the ship had several slack 
tanks shortly before you arrived at Saseho and 
upon your arrival at Sasebo ? 

A. Right now, I don’t remember but we prob- 
ably did. 

Q. Did you consult with the chief engineer on 
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that matter ? Yes 

Q. What was his name, do you remember? 

Mr. Kennedy: You have got it in the logbook, 
I think. 

The Witness: Fred Grull. 

Q. (By Mr. Williams): Did you order him to 
do anything with regard to those tanks? 

A. Well, as far as I can recall, I told him to 
keep them pressed up. I didn’t want to ballast them 
either. 

Q. You didn’t want to ballast them with sea 
water? [38] A. That’s right. 

Q. Didn’t Mr. Grull? 

A. Absolutely not. That’s against all engineers. 

Q@. It’s against all engineering principles to bal- 
last with sea water? 

A. Yes, unless it’s absolutely required for the 
seaworthiness of the vessel. Here’s what they don’t 
want. The engineers don’t want to contaminate 
their fuel oil. In time, when they do use it, and 
with that part of the water in the oil, it fouls up 
their boilers and condensers or anything else. I am 
not an engineer. They don’t want to do it. They 
don’t like to do it. Of course, if they are ordered, 
they have to do it. 

Q. Nonetheless, it is quite commonly done, is it 
not, ballasting with sea water? 

A. Not in the fuel tanks, no, sir. 

Q. Where do you ballast with sea water? 

A. Usually, you can, on some ships you have 
just tanks especially for ballasting. 


an 
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Q. Do you have them on a Liberty ? 

A. Not actually for ballasting. It all depends 
on what you would want to eall it. There is deep 
tanks in the vessel. Sometimes they are hooked 
up for fuel too. In this particular case I don't 
remember whether it was hooked upfor fuel or 
for ballast or for fresh water. I do not know. 

Q. Captain, you have stated I believe that there 
[39] were tanks, double bottom compartments with 
fuel oil when you left Portland. A: Yes: 

Q. Could sea water be ballasted in those tanks? 

A. If I deemed it necessary. 

@. And you didn’t think it was? 

A. No. There was danger of the ship turning 
turtle. That is the only time I would consider it. 

Q. When you arrived in Sasebo Harbor itself, 
you started discharging deck cargo immediately ? 

A. I don’t remember if it was imiiediately. 

Q@. You said the ship flopped three or four 
times. Was that in Sasebo in the harbor? 

uw §=Wes. 

Q. Did it all oceux the same day ? uo. “Yies. 

Q. Would that be the first day you were in 
Sasebo ? A. Wes 


Q@. That would be April 2nd? A, Yes. 
Q. I believe the ship arrived at midnight, Cap- 
tain ? H. Ys; “the: 2a 


Q. What was that flopping due to? 

A. The ship being tender. 

@. Captain, there was no roll of the sea to pre- 
eipitate the ship from one side to the other when 
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you were in this harbor? A. No. 

Q. It was smooth water? A. Right. 

Q. What caused it to move from one side to the 
other ? 

A. It was probably the weight that was moved, 
[40] you know, when we were starting to discharge 
the cargo. 

Q. Do you have charge of the discharging cargo 
to the extent that you can order where it can be 
taken from first? A. Mes 

Q. What is your normal practice with regard to 
that? Do you try to see it is discharged evenly 
from the deck? A. Well 

Q. Insofar as possible. 

A. Under certain circumstances, yes. 

Q. Did you in this particular case? 

A. In this case I discussed with the mate. Nor- 
mally I’d leave it up to the chief mate. In this 
ease I did. 

Q. Did you attempt to see that that was done, 
it was taken off evenly? 

A. I attempted to try to get them to concentrate 
on one side. 

Q. Was that on the port side? 

A. I don’t remember now. I don’t remember, 
but to try to get the weight off opposite to the way 
she was listing so it would increase the tendency 
to maintain that—so she won’t flop back. Then once 
you get below a point where you knew she wouldn’t 
flop any more, you would keep taking it off evenly. 

Q. If I understand you correctly, Captain, your 
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idea in unloading would be to attempt to unload in 
such a way as to hold the existing list? 

& Yes. 

Q. And then when it got to a point where you 
would determine it would not flop, then to dis- 
charge it evenly? [41] 

A. Yes, or whatever would be easier for the 
stevedores or everybody concerned. 

Q. Captain, about how long does it take to set 
up a Jacoh’s ladder or a pilot ladder? 

A. Five to 10 minutes, depending on where it 
is stowed and where it is 

Q. Do you recall this particular Jacoh’s ladder 
that you referred to? Do you recall what it looked 
like? ae Yes. 

Q. Did you order your chief mate to affix it to 
the boat deck or to the main deck or did you leave 
that to the mate’s discretion ? 

A. To his diseretion. 

Q. And it was fixed to the permanent pipe rail 
on the boat deck, was it not? 

Well, as far as I ean reeall. 

That would be about amidships on the ship ? 
Yes. 

And are the sides of the ship fairly straight, 
as far as up and down? Are they relatively vertical 
at that point? A. Yes. 

Q. Would the Jacohb’s ladder hang down in such 
& manner as to touch the edge of the main deck 
also when it was secured to the boat deck or would 
it be out from it a little bit? 
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A. I don’t remember now, but I think they had 
it secured to the main deck too. They take a turn 
on that too. 

Q. You don’t recall that now? A. No. 

Q. Of course it is not secured at the bottom? 

A. No. . 

@. By the 5th, the majority of the cargo had 
[42] been discharged then, had it not? 

A. According to the logbook, the deck load was 
pretty completely discharged by the Sth, that night 
of the 5th. 

(). The ship was no longer tender at that time? 

A. No, sir. 

@. Then these considerations with regard to the 
use of accommmodation ladder or Jacob’s ladder, 
as far as the tenderness of the ship, did not prevail 
on the 5th? A. Say that again. 

Q. The conditions concerning the feasibility of 
using the accommodation ladder or the Jacob’s lad- 
der that you previously referred to, as far as the 
tenderness of the ship was concerned, that did not 
prevail on the 5th of April? Ave Nig 

Q. Because the ship was no longer tender? 

A. That’s right. It did prevail as far as cargo 
working was concerned. 

Q. How much would you say the ship came out 
of the water as her cargo was unloaded, how many 
fect? Would you know? 

A. For 1,200 ton of cargo, that was the deck 
load—50 ton to an inch, approximately. The cargo 
taken off, it would be around two feet. Then we 
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no doubt took fresh water there which increased 
the weight back again, so I’d say a maximum change 
of arrive and departure wouldn't be more than a 
couple of feet. T could look it up in the logbook. 

Q. If you can find it, Captain. 

(A. That would be [43] the departure date, 
wouldn't it? Tere you are. We arrived on April 
1 with a mean draft of 25 feet and we sailed with 
a mean draft of 23.03, so that’s about a foot and 
nine inches. It’s less than two feet change even 
with 1,200 or more ton of cargo discharged. We 
took a few hundred tons of fresh water. 

Q. Did you determine, Captain, that you should 
put out a pilot ladder instead of a Jacob’s ladder— 
puot ladder instead of an accommodation ladder? 

A. Yes. That was my decision, ves. 

Q@. And I believe the reason you stated for that 
is the ship was tender and 

A. Mainly for safety reasons. 

Q. For safety reasons. You felt that it was a 
matter of safety ? 

A. In other words, I assumed it was safer to 
use that pilot ladder than the accommodation ladder 
under the extenuating circumstances at the time. 

Q. That was the sole reason, one of safety, is 
that right? A. Primary reason. 

Q. And do you know on this Jacob’s ladder, do 
vou recall the length of the stanchions on it? 

A. The Jacob's ladder, you said? 

Q. I mean the accommodation ladder. 

A. They are normally short, around two feet. 
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Q. Twenty-four inches? 

A. Approximately. I don’t recall. 

Q. That is shorter than they are on other type 
ships, is [44] that your testimony? 

A. Yes, I’d say so. 

@. Had you ever seen an accommodation ladder 
with stanchions this short before? A. Yes. 

Q. Was that a factor bearing on your decision 
not to use the accommodation ladder? 

A. That was one of them. There was a lot of 
little ones; on account of the angle involved —— 

Q. Do you know if this accommodation ladder 
had one handrail or two, if you know? 

A. JI think it had two. 

Q. But do you know? 

A. I don’t know. I’m sure it had two. They 
are always rigged for two. 

Q. Do you know if it had two fitted onto 1t? 

A. I’m pretty sure it did. 

Q. Do you know how long each section of that 
accommodation ladder would be, the two sections, 
each one? 

A. Jd venture to say, a guess, it would be around 
Lieorel2’ feehuampieeet 

Q. Do you think your guess is pretty close to 
accurate on that, or do you know? Do you think 
you are within one feet or five feet on your esti- 
mate? A. Within a foot or so. 

Q. The total ladder, when it is hooked up would 
be 22 to 24 feet? A. About that. 

Q. And that ladder, you say, would not provide 
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a good angle down to the water for people to use? 

A. Under these conditions? 

Q. Under these conditions. xX Norv [45] 

Q. I don’t mean to interrupt you. T believe you 
stated you had about 12 feet of freeboard ? 

A. “Fes. 

Q). That increased as you unloaded the ship? 

A. <A foot and 10 inches, or whatever it was. 

Q. Do you feel that that afforded a poor angle? 
What would you say would be the best distance to 
use the accommodation ladder correctly ? 

A. Ona Liberty ship, on this type of ship and 
this particular type of gangway? 

Q. Yes. What is the maximum effective frec- 
hoard distanee to use this type of an aeccommoda- 
tion ladder? A. Well, the angle that that 

(). How many feet of freeboard should vou have 
which you might consider to be perfect or very 
nearly so? 

Mr. Kennedy: If he knows. 

Q. (By Mr. Williams): If you know. 

A. Right now I don’t know. 

Q@. To make the steps level, in other words. 
That’s the question. A. I don’t know. 

Q. You don’t have any idea? A. No. 

Q. Did you state that the aecommodation lad- 
ders are figured to be used only for empty ships? 
That is what they are built for? 

A. That is near that empty stage is where they 
have the best angle for the steps. 

Q. I believe, Captain, you stated that you would 
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not use this particular accommodation ladder under 
any circumstances at [46] this time for some rea- 
son. Why was that? 

Mr. Kennedy: Just a moment. 

Mr. Williams: If he didn’t so testify: 

Mr. Kennedy: Excuse me. Off the record. 

(Off the record discussion. ) 
(Record read.) 

The Witness: Safety reasons. I figure it was 
safer to use a Jacob’s ladder under these conditions. 

Q. (By Mr. Williams): Well, is it your testi- 
mony that even if the ship had not been tender you 
would have used the Jacob’s ladder or the pilot lad- 
der rather than the accommodation ladder, is that 
a correct statement? 

A. It’s hindsight now, much better than fore- 
sight. The way we were going to discharge that 
cargo, I’d say it was just as safe to use a Jacob’s 
ladder. 

Q. If the draft of the vessel was different, would 
that have altered your decision? If there was a 
greater amount of freeboard under the conditions 
prevailing—— 

A. I—we still had to discharge that deck load 
into the water and then the barges was up and 
down. I don’t know. It may and it may not. 

Q. Do you know how long you were going to be 
there when you arrived? 

A. I don’t remember now, because I don’t re- 
member whether they said I was going to load or 
discharge or what. 
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Q. Did you know you were going to be there at 
least three [47] or four days? 

A. Well, somebody must have 
estimated or found out from the stevedores, two or 
three days, whatever it was. T don’t remember now. 

Q. Now, Captain, did you observe people using 
this pilot ladder at that time and place ? 

A. Yes. I even used it myself half a dozen 
times. 

@. You said that you went up on the boat deck 
to get on and get off the ladder? a. Wes. 

Q. Is that what most of the crew did? 

A. Most of the crew they got off on the main 
deck. That’s where they lived or stayed in their 
rooms. I had to go up two more decks. Tt was just 
as easy for me to go up that way. 

Q. Captain, isn’t it a fact it would be more dif- 
ficult to get off that Jacoh’s ladder at the main 
deck than it would at the boat deck? 

A. I don’t know. 

Q. Your answer is you don’t know? 

A. It would probably be a little more exercise 
involved, yes. 

Q. Is it not correct, Captain, that you have to 
step around the edge of the ladder? The ladder 
would continue on up and you would have to step 
around the side of it to get over the gunwale and 
onto the main deck? a. Yes. 

Q. Whereas up on the boat deck, it would only 
be necessary—the ladder stopped there and you 
would go just right up and over the top of it? 


I could have 
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A. Yes. If it didn’t stop, [48] it would go over 
the rail and down to the deck. 

Q. It didn’t continue on up? A. No. 

Q. You said, I believe, that you had just one ac- 
commodation ladder on board? 

A. As far as I recall, yes. 

Q. Are you certain whether or not you had one 
or two or is that just your best estimate or are you 
certain ? 

A. As far as I recall, we only had one. 

Q. Do you know why ships carry two ? 

A. Well, if you’re moving, you know, and a port 
like—time is of the essence, especially when you got 
stevedores waiting. Most companies that own ships, 
they will have two, just for the time involved and 
the money saved and especially going to the dock. 
That way you don’t have to keep interchanging. 
One dock you might be on the port side and the 
other dock you are moving to an hour later might 
be on the starboard side. 

Q. Do you know where the accommodation lad- 
der was kept aboard this vessel, Captain, at the 
time ? A. I don’t remember now. 

Q. Do you know if there is a platform to which 
it can be fastened? A. Yes. 

Q. Do you know if it was right there or some- 
place else? A. I don’t remember that. 

Q. About how long would it take you to hook up 
an accommodation ladder, rig it for use? [49] 

A. That would all depend on the circumstances ; 
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if the cargo gear was down: which side it was: 
which side you wanted to rig it on. 

Q. You would have rigged it on the same side 
you would have rigged the Jacob's ladder on, would 
you not? 

A. Maybe. That I can’t tell yon’re at an angle. 
it doesn't matter which side vou rig your aceommo- 
dation ladder. You mast have a reason: whether 
you are going to work cargo on one side—it’s hard 
to say right now. Tt depends on the circumstances. 

Q. Well, do you know about what period of time 
it would ordinarily take to rig that up? 

Mr. Kennedy: Excuse me. I think he has an- 
swered that. If there are various illustrations you 
want to give. that is all right. I believe he has 
answered the question. He said it depends on the 
circumstances. It depends on which side they want 
to mig it. It depends on this and it depends on that. 

The Witness: Do rou want me to answer that? 

Mr. Kennedy: If you ean. go ahead and answer it. 

The Witness: We are assuming now there is only 
one ladder on a ship. accommodation ladder we are 
speaking about. If everything is handy there. the 
railings and everything. swung in in the recess of 
the vessel, you might have a gear box—it's just a 
matter of flopping that out and hooking rour falls 
up. There's a lot of little things that come in [50] 
there. Assuming that everything is under the best 
conditions, you can rig that in 15 or 20 minutes and 
have it lowered. Assuming you're going to have 
to move it over to the other side. vour cargo booms 
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are there. That’s the only means you have to move 
stuff around on merchant ships. You have to rig 
one side, disconnect and pick it up and bring it 
around the hatch. You’re using No. 3 gear and 4 
gear. Your midshiphouse is in between. You can’t 
rest it on the dock. It could be as much as two 
hours, two and a half hours and you ean rig it as 
quick as 20 minutes maybe. That would be an ex- 
ceptional crew. 

Q. (By Mr. Williams): Does the time factor of 
the rigging have a bearing on your decision? 

A. N®), sim 

Q. Had it in other cases? 

Mr. Kennedy: I think we are getting way afield. — 

The Witness: You could still throw a pilot | 
ladder over if the guys wanted to go or come up. 
You do it for the port officials. 

Q. (By Mr. Williams): Do you know the exact 
length of the pilot ladder that was used? 

A. No, I don’t. 

Q. Captain, you gave some testimony concern- 
ing the use of a pilot ladder and an accommodation 
ladder in the Orient. Now, is there any different 
factors elsewhere or is that peculiar to the Orient 
that you referred to? 

A. In the Orient there’s an awful lot of laying 
at anchor that you ordinarily don’t do in other 
trades, like in [51] Europe. You seldom lay at 
anchor in Europe. Proportionately, we’ll say, im 
this country merchant ships—well, right here in the 
harbor, did you ever see any ship laying at anchor 
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20 minutes or so—just to pass quarantine. Very 
seldom. 

Q. Did you have a conversation with Maleom 
'K. Potts following the injury to Mr. Farley? 

A. Idon’t recall. I might have asked him what 
had happened. I don’t recall. 

Q. You don’t recall whether you had a conver- 
sation or you don’t recall what the conversation 
was? A. I don’t recall having a conversation. 

Q. Did you ask him to sign a statement or fill 
out some sort of a report with regard to that acci- 
dent ? 

A. I may have, yes, but I don’t recall it now. 

Q. Well, I will ask you whether or not he told 
you why he happened to fall. 

Mr. Kennedy: Off the record. 

(Off the record discussion.) 

Mr. Kennedy: I will object to that on the ground 
it is hearsay. 

Mr. Williams: I want to ask him the question 
anyway. The court will rule on it later. 

The Witness: I don’t remember whether he did 
or didn’t or whether I asked him or not. 

Q. (By Mr. Williams): The Malcolm E. Potts 
that I have reference, do you know who I mean? 

me Yes. [52] 

Q. Who was he and what relationship did he 
sustain to the 8. S. Augustin Daly? 

A. He was assistant cook at the time. 


Q. Had you been to sea with this man before? 
em. No. 
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Q. Do you know if this man had ever been to sea 
before ? A. No, Ion. 

Q. Captain, when the Jacob’s ladder was rigged 
to provide ingress and egress for members of the 
erew, did you give the crew any instructions as to 
how the ladder should be used, any instructions as 
to the method to employ in going up and down the 
ladder? 

A. You mean me personally or through the 
mate? 

Q. Did you personally? im. Wo: 

Q. Did you instruct the mate to give some in- 
structions like that? 

A. Well, specifically, I don’t remember that 
either. I’m sure I must have said something about 
telling them to take it easy, you know, not jumping 
two or three at a time. The officers there were all, 
say, older men, the majority of them, so they knew 
enough to tell them to take it easy. 

Q. You gave no instructions to the crew mem- 


bers ? A. Me personally, no. 
Q. Did you post any instructions for them to 
read? A. No, not in thatewegard. 


Q. I meant with regard specifically to going up 
and down the Jacob’s ladder. [53] 

A. No. They’re supposed to be sailors. 

Q. I will ask you, Captain, if you know it to be 
a fact that Malcom E. Potts, the assistant cook that 
was referred to, had never been to sea before. 

Mr. Kennedy: He has answered that. 

Mr. Williams: He can answer it. 
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Mr. Kennedy: Go ahead. 

Mr. Williams: There is no harm in it. 

The Witness: I think I did answer that. I don’t 
know whether he was or had been. 

Q. (By Mr. Williams): You don't know? 

A. I don't know, 

Q. Did you make any inquiry among the erew 
Members to ascertain which ones had been to sea 
before and which ones had not? 

A. I don’t ask them. They have the papers. The 
Coast Guard sanctions them to sail under certain 
grades. They got their papers and that’s good 
enough for me. 

Q@. And you give them no further instructions 
then once they come aboard? 

A. I wouldn’t say that. 

Q. Relative to the use of the Jacob’s ladder? 

A. WNo. 

(). You do sometimes? 

A. I don’t, not in the position as master, no, not 
unless I happen to be standing there and I see 
something radically wrong, I’m going to tell them. 

@. When did you again see Mr. John Farley 
following this [54] accident, Captain ? 

A. I seen him in Yokohama. He was en route 
to the states. They were bringing him back. The 
time and date I don’t remember. I seen him in 
the United States Lines’ office in Yokohama one 
morning. 

Q. Was that line the local agent for your ship? 

om Wes) U.S. duime. 
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Q. You said they were flying him back to the 
United States then? A. Yes. 

Q. Who informed you of that? 

A. He did. Farley. 

Q. Did you come to pick him up, to see if he 
was fit for duty? Was that part of the reason you 
came to see him? 

A. No. We just arrived. I was in there on 
ship’s business. JI had to go to the American Con- 
sulate. I didn’t even know he was in town. 

Q. Do you know Captain, at that time that you 
have reference to in Yokohama, was the ship an- 
chored in the harbor? 

A. JI don’t know whether we were anchored or 
at a dock. 

Q. Did you ask Mr. Farley to come out and get 
his things that were on the ship? 

A. I don’t think so. J don’t remember now. 

Q. I will ask you whether or not you told John 
Farley that it would be all right for him to come 
out to get his things, because you had an accommo- 
dation ladder rigged at the time? 

A. I don’t remember that. 

Q. You don’t remember if you said that or not? 

A. No. 

Q. And you don’t know whether or not you had 
an [55] accommodation ladder rigged at that time? 

A. No, I don’t. 

Q. Captain, is your memory quite clear as to 
how the pilot ladder was rigged to the S. S. Aug- 
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ustin Daly while in port at Sasebo, Japan? Do you 
remember quite clearly? 

A. As much as T normally would, ves. 

Q. Did vou come back to the ship the day fol- 
lowing Mr. Farley's injury ? kh Yes, 

Q. In the morning? 

A. Yes. We sailed that same morning. 

Q. You are sure that the facts with reference to 
the pilot ladder were exactly as vou have stated 
them? 

A. As close as T can remember. That happened 
quite a while ago. 

Q. Captain, vou stated that there are passage- 
way lights where the pilot ladder is fastened to the 
ship. Are there some both on the main deck and 
the boat deck ? me Wes. 

Q. But you, of course, were not there and you 
don’t know whether or not they were on? 

A. I’m sure they were on. When we're working 
cargo, they all go on at once. 

@. Your answer to my question would neces- 
sariuy be “no,"’ would it not? You weren't there, 
were you? “* 4 nies 

Q. Yes, at this time. A. No. 

Q. You say there was a cargo light rigged up? 

te ‘Yow: 

Q. Did you sce that hght? 

“. Wes. They normally just leave it there in 
the daytime. 


Q. Do you recall exactly where it was fastened 2 
A. No. 
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Q. You don’t know whether it was even with 
the side of the ship, out over the side of the ship 
or back in from the side of the ship? 

A. It would be somewhere on the rail. 

Q. Is it ona stand or is it fastened onto the rail 
itself? 

A. They are fastened by a rope to the rail. 

Q. Is it fastened on the main deck or the—— 

A. In that case it would be the higher part. It 
would be the boat deck. That way it would shine 
right down. 

@. You say it shines the whole length of the 
ladder? A. Yes. 


Q. Are you certain of that, under these particu- 
lar circumstances existing at this time and place, 
which is April 5, 1952? 

Mr. Kennedy: He wasn’t there. 

Mr. Williams: Excuse me. I will rephrase the 
question. I realize that. 

Q. You had seen this light fixed prior to the 
time? Had you seen it on at mght before? 

A. Yes. [57] 

Q. Do you know whether or not it would shine 
down the whole length of that ladder or just a 
portion of the ladder? 

A. There would be sufficient light. There was 
enough lighting there. 

Q. That would depend on where the light was 
fixed, wouldn’t it? Where it was fixed? 

He) Xs. 
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Q. And you have testified, have you not, that 
you don't recall exactly where it was fixed? 


A. I’m testifying that I don’t ex: wtly know. I 
know it isn’t fixed up on the bow, 300 feet away. 


Q. You’re sure of that? 

A. Absolutely. I don’t want to argue with you 
people. 

Q. IT will ask you if vou examined that cargo 
light closely, Captain, to determine what kind of 
a bulb it had in it, that particular one? ae v0. 


Q. Do you know if it had about four, 40-watt 
bulbs, or whether it had more wattage than that? 
You did not examine it? ae KO 


@. Your testimony concerning three to five 
hundred watts just pertains to what is normally 
furnished ? A. Ves. 


Q. Captain, while the Augustin Daly was in port 
at Sasebo, Japan, at the time we referred to, did 
you make any orders to the chief engineer or any 
of the other engineers relative to correcting the list 
of the vessel? 


A. If I did, I don’t remember now. 

@. Captain, have you discussed with any repre- 
sentatives [58] of the respondent in this case, that 
is, the United States of America, or with any rep- 
resentatives of its general agent for the voyage in- 
volved herein, W. R. Chamberlain & Company, any 
of the facts leading up to the injury of John Far- 
ley? 

A. Imay have made sure that the injury reports 
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were made and the statements and the logbook en- 
tries. 

Q. Have you discussed the matter with the rep- 
resentatives of the respondent, United States of 
America, or with its agents involved ? A. Yes. 

Q@. How many discussions have you had? 

A. like this morning, I come in here and looked 
at the logbook and that statement I made once be- 
fore. Outside of that—— 

Q. Do you know how many written statements 
you have given? 

_A. One that I know of, that I can remember. 
-Q. Have you talked to Mr. Kennedy here con- 
cerning this matter? A. Yes. 

Q. How long did you talk to him about it? 

A. I talked to him about an hour, just to refresh 
my memory. I had forgot all about half this stuff. 

Q. Did you read the deposition of your chief 
mate aboard this vessel, Mr. Glenn A. Morgan? 
Yes. 

You read that? 

No, I just looked through it. 

When did you do that? 

A little while ago. 

Have you talked with Mr. Morgan about the 
file [59] leading up to this injury of Mr. Farley 
since the injury occurred ? A. Say that again. 

Q. Have you talked with Mr. Morgan, your 
chief mate, chief mate on this ship, concerning the 
facts leading up to Mr. Farley’s injury since the 
accident itself happened? Have vou talked with 
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him about it? A. You mean like the day after? 

Q. Well, any time after. 

A. Yes, sure. I tried to find out what happened. 

Q. And have you talked with him about the 
matter since you got back to the United States? 

A. No. I got off that ship. I haven’t seen nor 
heard of him since. 

Q. Of Mr. Morgan? 

A. Yes. I haven't scen Mr. Farley since either, 
since that time in Yokohama. I don’t think I have 
seen him anymore. 

Q. Captain, is it your testimony that the reason 
it is safer to use a pilot ladder than an accommoda- 
tion ladder under the conditions prevailing in 
Sasebo at the time previously referred to is that 

A. (Interrupting) This particular instance I 
thought it was safer to use it and still do under the 
same circumstances to use a pilot ladder instead of 
an accommodation ladder, that accommodation 
ladder. 

Q. That particular one? 

A. That type on a Liberty ship. All Liberty 
ships came out originally with that type. [60] 

Q. Would your decision hare been different 

Mr. Kennedy: I am going to object to that on 
the ground it has been asked three or four times. 
It is repetitious and it has been testified to. All of 
these matters have been testified to previously, both 
on direct and on cross examination. 

Mr. Williams: Captain Accurso, is it your ¢csti- 
mony that the reason that an accomunodation ladder 
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was not as advisable as a pilot ladder under the cir- 
cumstances at Sasebo, Japan, at the time we have 
referred to was that the ship might shift? Was 
that one of the reasons, and that a man might fall 
from an accommodation ladder more readily than 
from a Jacob’s ladder, is that your testimony ? 


A. was afraid of the lurch. That was one of 
the reasons; the cargo working, the barges, throw- 
ing these pilings into the water, everything. There’s 
a lot more involved there than just that particular 
instance. 


Q. How would a sudden lurch of the vessel in 
the harbor at Sasebo have rendered the use of an 
accommodation ladder any less safe than a pilot 
ladder ? 


A. In this particular case, with the stanchions 
fairly lower, the ladder itself closer to a horizontal 
position, if both were used or singularly, they would 
be up and down and you would have to be stooping 
over to a slight crouch and hanging on one hand or 
two hands. Most guys just use one hand, which 
would be unsafe. It’s just a human failing there, 
and [61] with these steps, of course, with the possi- 
bility of slipping through, with that sudden lurch 
or losing your balance, if there was cargo or barges 
down there, you’re liable to fall down. There’s a 
lot of little matters that come into it. I still main- 
tain that it would be safer to use the pilot ladder. 


Q. Captain, have you ever seen planks placed 
over the steps of an accommodation ladder and 
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cleats nailed to the planks so as to avoid the prob- 
lem of the steep steps? 

A. Sure, I have done it myself. 

Q. Was there any reason why that could not 
have been done under these circumstances? 

A. It could have been done. 

Q. But it would have taken a longer time to do 
that ? A. I think we already had one. 

Q. You had a plank to put on? 

A. If we wanted to use it. I think we used one 
up alongside the dock. 

Q. That would have disposed of the problem of 
the steep steps, wouldn’t it? 

A. As far as slipping through, ves. You could 
still fall overboard. 

Q. But they wouldn’t slip on that step? 

A. No, not through, no, but by the same token, 
if you make one level theoretically you are only 
using one and the other one would be too steep, so 
where the hell are you? 

Q. I didn’t understand the last portion of your 
answer, Captain. 

A. Them cleats, they are [62] theoretical up to 
a point like that Gndicating). You’re still going 
to have the low hanging handrail. Okay. Ifa guy 
is doping off, that gives him false security. With 
the possibility of the ship lurching, you could still 
go in the drink, fall onto the piling that was laying 
alongside or anything else. 

Q. Is it customary to place a net underneath 
the accommodation ladder? 
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A. Not alongside the ship. You can’t rig it. 
The accommodation would normally lay alongside 
the vessel. There’s not outrigger. Under those 
conditions, no. 

Q. Captain, is it a usual and customary thing 
when men return to the ship from shore liberty that 
they have been drinking? 

A. How would I know? I drink but I can’t say 
that you drink. 

Q. Captain, in your experience aboard several 
vessels, have you frequently seen men come back 
from shore liberty that have been drinking exces- 
sively ? A. Ihave seen it on occasions, yes. 

Q. And have you frequently seen men return 
from shore liberty in a foreign port carrying pack- 
ages ? AN cs: 

Q. How are those packages brought aboard ? 
Are they carried up by the men themselves? 

A. It all depends. It all depends on what you’re 
buying, how hig they are, what they are. 

Q. You haven’t any separate means of loading 
packages [63] unless they are very heavy? 

A. No. The individuals buying any stuff, sou- 
venirs or anything for personal use, he takes care 
of getting that aboard. We don’t run any USO 
or anything, you know. If they buy a set of dishes 
and it’s in two great big cases, it’s up to them to get 
it back, not me or the steamship company. 

Q. Captain, I’m going to ask your opinion as 
to whether or not it would be safer under the con- 
ditions prevailing on the U. 8. Augustin Daly dur- 
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ing its time in Sasebo harbor that we have referred 
to to have provided an accommodation ladder for 
crew members returning from shore liberty, par- 
ticularly when they had been drinking ? 

Mr. Kennedy: TI think you are assuming a fact 
that is not in issue and I am going to object to that. 
There is no testimony about any crew members 
coming back drinking. You are assuming some- 
thing that has not been testified to and it is not at 
issue. It isn’t a proper hypothetical question. 

Mr. Williams: Would you please answer the 
question ? 

The Witness: That would be problematical, 

Mr. Williams: No further questions. 


Redirect Examination 

Q. (By Mr. Kennedy): Captain, I believe you 
testified that you did not know to what ports you 
were going when you left the United States, is that 
correct ? A. That's correct. [64] 

Q. Did the Navy later give you directions? 

A. Yes, radio diversion, orders hy diversion, 
radio. 

Q. Did you have any control over what cargo 
was being loaded aboard the vessel? 

Mr. Williams: Ohjected to as leading. 

The Witness: What did you say ? 

Mr. Kennedy: He has got an objection in there. 
I will ask vou another question, Captain. 

Q. Who had charge of what cargo was to be 
loaded aboard the vessel ? 
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A. When the Army or Navy charters a merchant 
ship, they tell you what they are going to load. The 
only objection the officer on watch or the master 
has, if it will affect the seaworthiness of the vessel. 
If it isn’t going to affect the seaworthiness of the 
vessel or the safety of lives or something, it’s loaded. 
That’s all there is to it. 

Q. What was your opinion with respect to the 
cargo and the fuel oil, with respect to the seaworthi- 
ness of the vessel ? 

A. It was in seaworthy condition or I wouldn’t 
have gone out. 

Q. I take it your answer is that you were in a 
seaworthy condition. 

A. Absolutely. I can’t swim and I’m protecting 
myself. 

Q. Now, this tenderness on your trip, did it 
develop to any appreciable extent during the middle 
of the voyage? A. No. [65] 

Q. When did it develop to any appreciable ex- 
tent? 

A. When it started, say, being an annoyance 
the day before. She started taking them flops and 
lurches. 

Q. The day before what? 

A. Arrival in Sasebo. 

Q. Do you know, Captain, whether or not the 
filling of the double tanks with sea water would 
completely correct any tenderness of the vessel ? 

A. Ido. It would. 

Q. It would correct it? A. Absolutely. 
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Q. I believe you testified on cross examination 
that you gave orders not to fill them beeause 

A. (Interrupting) I mean the orders to fill 
them would emanate from me, not from the engi- 
neer. 

Q. Did you give the engineer orders? 

& No. T discussed with him. I decided I 
didn’t want to ballast. The chief engineer heartily 
agreed with me heeause that doesn't contaminate 
the fuel oil. 

Q. Did you expect to discharge some eargo in 
Sascbo 2 A. I did. 

Q. Did you expeet to discharge the deck cargo? 

A. Nothing else you could discharge. You have 
to discharge your deck cargo to get at your hatches. 

Q. What effect would discharging deck cargo 
have upon tenderness of the ship ? 

A. Eliminate all tenderness, lower your center 
of gravity—I mean your metacenter. 

Q. Did you expect to obtain more fucl in Sasebo, 
Japan? [66] 

A. I did, and fresh water which we got, of 
course. 

Q. Now, Captain, there are several notations in 
the logbook as to lists. I believe on the date of ar- 
rival it states you had a 12 degree port list and then 
there is a reference later on to a list. Does the log- 
book necessarily indicate any or all of the flops of 
the vessel ? A» Me: 

@. I will ask you this: What would the log- 
book indicate insofar as flopping or lists were con- 
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cerned? Let me phrase it this way: Would,it indi- 
eate just permanent lists or every list? 

A. It would indicate a permanent list at the 
time, of course. 

Q. Would it indicate every flopping Of Gihe 
vessel ? 

A, No. A flop could even be more than the list 
that it would settle on. When it flops, it could go 
as far as—keel over say as much as 20 degrees may- 
be, but then it could settle out to 12. | 

Q. The point I was getting at is, I want to know 
whether or not the logbook would indicate every 
flopping of the vessel. A. “No, 1¢ wouldn’t. 

Q. That would not be recorded? 

A. No. You wouldn’t record that anymore than 
if you are taking sea, you know, heavy water at 
sea. Just a generalization. You wouldn’t say, 
“0901, took sea. 0902 took another one’”’—all the 
way down the line. 

Q. I believe you also testified that this J acob’s 
ladder was not secured on the bottom, near the 
water ? A. Nomen] 

Q. Was there any way that that could be se- 
eured down there? A. No. 

Q. It isn’t common practice, is it, to secure 
Jacob’s ladders down at the bottom? A. No. 

Q. Now, on April 5, Captain, which is the day 
before you sailed, do you recall whether the ship 
had any list at all, whether it still had any lst? 

A. What’s this again? 

Q. On April 5, which is the day before your de- 


United States of America 613 


(Deposition of William J, Accurso. ) 
parture from Sascho, do you recall whether the 
vessel had any list? A. No. 

Q. Do you want to check the logbook ? 

A. Two degree port list, 2100. That was the 
finish of the cargo. 

Q. Now, on cross examination, I have a note 
here, Captain, that you also testified that the tender 
conditions of the vessel were not a consideration 
on April 5, as far as this Jacob’s ladder or the ac- 
commodation ladder was concerned. Now, I will 
ask you this: Were there other factors which were 
still a consideration why the Jacob’s ladder was 
being used on that day? 

A. Yes. The cargo work. 

@. And would the deep draft of the vessel have 
been still one of the considerations? 

A. Yes. I forgot that. The draft hadn’t changed 
appreciably. 

Q. Now, insofar as your decision was concerned, 
Captain, to use the Jacob’s ladder, were all of those 
considerations [68] that you have testified to—all 
of these factors that you have testified to, were they 
taken into consideration in making your decision ? 

ie, WY as, 

@. In other words, what I am getting at, we have 
been dividing up some of these various factors. Was 
your decision based on all of these factors? 

At Yes. 

Q. It was all the circumstances that existed ? 

A. Absolutely, yes. It all boils down to, I stall 
think it was safer to use the pilot ladder. I have 
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used it plenty of times since then, working cargo, 
laying at anchor. By the way, I just finished an 
18-month trip out there. 

Mr. Williams: I will move the answer be stricken 
as not responsive to the question. 

Q. (By Mr. Kennedy): Now, Captain, can you 
regulate that accommodation ladder to some extent 
with falls or whatever you call them? A. Yes. 

Q. You have got some degree where you can 
regulate them, is that right? 

A. Yes. You mean up or down? 

Q. Yes. A. Yes. 

Q. I mean as far as the angle is concerned. 

mH “Wes. 

Q. There was also considerable questions and 
some testimony about the time required to rig an 
accommodation ladder. Was that any factor in 
your decision? A. Safety—— 

Mr. Williams: Before you answer, Captain, I 
want the record to show I object to that question 
as being leading. 

Mr. Kennedy: I will rephrase the question. No, 
I won’t. [69] Go ahead and answer. Do you 
recall the question? 

A. Yes. I did it solely for safety, safety angle 
in my own mind. 

Q. Consequently, the time made no difference as 
far as the accommodation ladder was concerned ? 

A. No. Under similar circumstances today I 
would do the same thing. I would have rigged the 
pilot ladder instead. 
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Mr. Williams: I will move that that answer be 
stricken as not responsive to the question. 

Q. (By Mr. Kennedy): Captain, how do you 
get sailors for any particular trip? How do they 
come aboard 2 

A. ‘The companies I work for all got agreements 
with various unions. Sailors come out of the union 
hall. 

Q. Say, for instance, you want to get two AB 
sailors. What practice do you follow? 

& I notify the company or the mate does. It 
depends on the custom of the company. Usually 
the master informs the office and they in turn order 
new men through the various unions. 

@. Is that pursuant to various union agree- 
ments ? A. No. 

Q. Do you have any individual say in what crew 
members A. You mean ordering the men? 

Mr. Williams: The question is objected to as 
leading. 

The Witness: No. I ean just order two AB’s, I 
ean't tell them to get Joe or Pete or somebody like 
that. 

Q. (By Mr. Kennedy): Now, Captain, on cross 
examination you [70] were asked as to whether you 
had talked to me about this particular case. I be- 
eve you testified that you looked over the log. 

ie Yes. 

Q. And glanced through the deposition of the 
chief mate and you were here for about an hour. 
What did I tell you about this testimony, Captain ? 
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A. What did you tell me? You said for me to 
tell the truth and that’s all, to the best of my recol- 
lection, and if I don’t remember, to refresh my 
memory in the logbook if it became necessary. 

Q. Did I give you any instructions to testify in 
a certain manner or anything like that, Captain ? 

A. No. 

Q. In other words, there was no dirty work 


afoot here? he TG 
Q. As far as I have been coaching you or any- 
thing like that? A. No. 


Mr. Williams: That last question is objected to 
as leading. 

Mr. Kennedy: I believe that is all except for 
the question about signing the deposition. 


Recross Examination 

Q. (By Mr. Williams) : Captain, I believe you 
testified that the decision to use the pilot ladder 
rather than an accommodation ladder was dictated 
partly by something in regard to cargo work. Do 
you have reference—I believe you previously testi- 
fied that [71] a barge might run into the accommo- 
dation ladder if it was down. Is that what you had 
primary reference to? 

A. No. The swinging of these long—not pri- 
marily, but the barges—if the barge is moving back 
and forth, you can’t manipulate the cargo by hand, 
so they have to keep moving the barges which con- 
tinually get in the way of the accommodation lad- 
der. Not only that, by swinging these long timbers, 
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they’re kind of awkward too. They can swing 
around. If that lets go, it can possibly come in and 
bang against there. 

Q. That same situation would exist to the pilot 
ladder too, if there were men on the pilot ladder, 
they could get hit also if a timber swung around ? 

A. Not exactly. You’ve got these bridles lead- 
ing down the accommodation ladder. It could hit 
any part of that and still result in a blow and make 
you possibly lose your balance. The pilot ladder, 
it would have to hit in that local area, that 14 or 
16-inch width, whatever it happened to be. 

Mr. Williams: I have no further questions. 


Further Redirect Examination 

Q. (By Mr. Kennedy): Captain, where can you 
rig an accommodation ladder on the vessel? 

A. Accommodation ladders are so made in most 
cases you can only hook them up where they are 
made to be hooked up, connect up with the gangway 
platform and the falls where tltey 12 | have the 
bridle and the davit arms available. The pilot lad- 
der, you can move them anywhere along the vessel 
from the bow to the stern on either side. 

Mr. Kennedy: Captain, you have a right to read 
and sign this deposition or you can waive that right 
if you wish. Now, do you care to read and sign it 
or do you wish to waive that right? 

The Witness: I would just as soon waive it. 


[Endorsed]: Filed March 16, 1955. 
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RESPONDENTS’ EXHIBIT No. 11 
DEPOSITION OF S. L. JOHNSON 
%¥ + # # * 
S. L. JOHNSON 
called as a witness by the respondent, being first 
duly sworn by the Notary Public to tell the truth, 
the whole truth and nothing but the truth, testified 
as follows: 
Direct Examination 

Q. (By Mr. Krause): Your name is S. L. John- 
son? A. TWhat’s 216i 

Q. Where do you live, Mr. J ohnson ? 

A. 1148 and a half 53rd Street in Oakland. 

Q. Is that 53rd? A. That’s right. 

Q. And what is your occupation? 

A. Elevator operator on the 8. 8. Lurline. 

Q. Generally speaking what has your occupation 
been before being on the Lurline? 

A. Ihave been on several ships before that, so 
I have been on different jobs. 

Q. That is within the Steward’s Department 
usually ? 

A. Always in the Steward’s Department. 

Q. You haven’t gone to sea as a seaman? I 
mean, as a sailor or Engine Room employe? 
No, I haven’t. 
How old are you? A. 28 years old. 
Is California your birth place? 
J was born in Pine Bluff, Arkansas. 
Now, were you a member of the crew of the 
Ghent aly back in 1952? A. Yes, sir. 

Q. How were you employed on that ship? 

A. Asa messman. [3] 
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Q. Do you know just roughly the months that 
you were on the ship? un Nes. 


Q. Could you tell us? 


A. March the 2nd I went aboard the ship, on 
Sunday morning, 1952. 


Q. About when did you leave her? 


A. March—not March; August, about the 15th, 
if I’m not mistaken. 


Q. During that time where did the vessel co? 


A. She left Portland, Oregon for Japan, but she 
ended up in Sasebo. 

Q. Before you left the ship she returned to this 
country too, didn’t she? A. That’s right. 

Q. But after the vessel left Portland, the first 
port of call was Sasebo in Japan? 

pe hats reht, 

Q. Do you know about when she got to Sasebo? 

A. I can’t recall the day. No, I can’t. I only 
know it takes around 28 or 30 days to get there, so 
you can figure April something, around April 2nd 
or something. 

@. At Sasebo did the ship discharge cargo there? 

Peet rid. 

Q. How did she discharge? Was she tied to a 
dock or was she at anchor? 

A. She was anchored. 

Q. Do you recall just generally what kind of 
cargo she had? 

A. She had lumber and— that’s what she had 
on deck. I don’t know what they had in the holds 
or hatches. I don’t know. [4] 
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Q. On the trip over to Japan, was the ship 
pretty deeply loaded or did she not have a full 


cargo? A. She was loaded. 
Q. Now, did you have any occasion to go ashore 
while you were at Sasebo? i. > Yes. 


Q. How did you go ashore? 

A. We went ashore on a Bumboat. 

Q. It is a launch, is it, that transports members 
of the crew from the ship to the shore? 

A. That’s right. 

Q. This boat, do you know whether that was 
provided by the shipowner or did you have to pro- 
vide the boat, the men that went ashore? 

A. It wasn’t by the shipowners, I don’t think. 
T don’t know who it was owned by. 

Q. I don’t mean owned by. I meant provided. 
Did you have to pay for the riding on the boat? 

A. No. 

Q@. The boat came to the ship and took you off 
and then later brought you back again? What kind 
of a boat was it, Mr. Johnson? 

A. Well, it was a Japanese boat. I couldn’t 
say what kind it was. All I know, it was, like you 
said, it was a launch. What kind of a boat it was 
I couldn’t tell. 

Q. We don’t want to know exactly. We just 
generally want to know how big it was. 

A. Like I say, it was much larger from here to 
that door there (indicating). I wouldn’t say too 
much wider, but it was longer. [5] 

Q. You were pointing to the length of the room 
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we are In, but could you give us some rough idea 
of about how many feet long you think this boat 
was? A. I’d say from 30 to 40 fect. 

Q. Now, it was propelled by an engine of some 
kind, wasn’t it? Ae Nes. 

Q. Do you recall whether it had any covered 
spaces on the boat? Was there a roof over any part 
of the boat ? 

A. Well, like I say before, I can’t remember 
that. I know naturally they had one over the 
engine, I’m sure, but I can’t say they had one over 
the top where that man was guiding the boat or not, 
Tveouldn’t say. 

Q. Where the men were riding, you don’t know 
whether that was covered or not? 

A. No. Naturally, a certain part of it would 
have to be covered because for the Engine Depart- 
ment. 

Q@. But my question was, you don’t recall 
Whether the place where you were sitting and the 
other men were sitting in the launch, whether that 
was covered with a roof? A. I can’t say. 

Q. Now, when you left the ship, do you remem- 
ber how you got from the ship to this launch? 

A. Like I was saying before, we had a ladder, 
you know, not a Jacob’s ladder, but actually a 
gangplank that let you down. 

Q. An accommodation ladder? 

A. I don’t 

@. <A ladder with real steps on it? 

A. That’s right. [6] If I’m not mistaken, we 
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went down on that. I’m not sure of that. Anyway, 
when we came back, we didn’t go back on that 
ladder because maybe the current came in or some- 
thing and we didn’t go back. Anyway, we went 
back up the Jacob’s ladder. 

Q. You don’t recall then how you went down—— 

A. (Interrupting) No, I can’t. 

Q. from the deck of the ship to this Bum- 
boat? A. I can’t say. 


Q. But the only means that you could have used 
would either have been the accommodation ladder 
or the Jacob’s ladder? A. That’s right. 

Q. Do you recall roughly about what time of 
day you left for shore? 

A. Well, I think it was around six o’clock, some- 
thing like that, or maybe five-thirty. I would say 
Sik. 

Q. About how long did it take to get to shore 
from the ship? 

A. Vd say half an hour, forty-five minutes. 

Q. How long did you remain ashore ? 

A. <All afternoon until that night. 

Q. Now when you say ‘‘ofternoon,”’ is it still 
afternoon after six o’clock in the evening? 

A. Well, in the evening then. 

©: I mean, just so we understand each other 
here, it’s afternoon all right, but most of us under- 
stand that as being from noon until about supper 
time. You remained ashore until around midnight 
or so? A. Yes. [7] 
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Q. Do you remember any other members of the 
crew that went ashore that evening too? 

A. This gentleman that got hurt. I forget his 
name. Mr.—what’s his name? 

Q. The fellow that was hurt later that evening, 
that night? A. Yes. Was his name Mr. Harley ? 

Q. Garley. A. Mr. Farley. 

@. Do you know whether he was an engineer 
on the ship ? 

™ Yés, sir, he was. I think he was the second, 
if I’m not sure, and Mr. Goodry. 

@. Do you remember the name of any other 
man that went ashore with you? 

A. Not actually know their name. I know them 
when I see them. 

Q. Was there a fellow on by the name of Potts 


on the ship? A. Nes 

Q. Did you know him? ee Ve 

Q. Was he on the boat with you when you went 
ashore ? A, Yes, sir. 


Q. Now, while you were ashore, just tell us gen- 
erally what you did? 

A. Well, we had a few drinks and T—— 

Q. You are talking about Potts now? 

A. That’s right, Potts. We had a few drinks. 
We bought souvenirs, went sightseeing and we came 
back to the ship that night. 

Q. How did you get back to the dock from up- 
town ? 

A. We came back in a taxi, Japanese taxi, if T 
ean [8] recollect. 
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Q. Is that an automobile ? Ao eysir. 
Q. And from the taxi to the Bumboat, how did 
you navigate? A. We walked. 


Q. You walked? 

A. It’s only a small distance from there to the 
dock. 

Q. We are just wanting to know whether you 
were under your own power, or whether somebody 
was carrying you. A. Nobody carries me. 

Q. Was Potts on his own feet too? 

A. As far as I ean remember he was. 

Q. And Goodry? 

A. Goodry, like I said before, I don’t remember 
that Mr. Goodry came back with us or not. I ean’t 
say. He might have, but I ean’t say definitely. 

Q. Now, were you and Potts together all eve- 
ning, or were you separated at any time? 

A. As far as I can remember, we were together 
most of the afternoon. I mean, the whole day. 

Q. The whole evening, from six o’clock on? 

A. Until that time we came back. 

Q. You don’t recall being separated at all, that 
you weren’t with him for a period of time? 

A. I might have been out of his company for 
five or ten minutes. 

Q. You don’t think it was longer than that? 
How did you get your drinks that evening and 
where? [9] A. I don’t remember the club. 

Q. We don’t care about that. What I was just 
wondering is whether you bought a bottle or sat 
down in the bushes’somewhere. 


Cy 
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A. We went to a tavern. 

Q. Was it a place where they sold hard liquor 
too? J mean, whiskey. A. No, it was a club. 

Q. A club? A. Yes. 

@. Was it a place where they sold whiskey? 

A. Naturally, yes. 

Q. I’m not familiar with that and we are asking 
you therefore to tell us. Did they also serve beer? 

A. Yes. 

@. Are those liquors that they sell there J ap- 
anese liquors or do you buy American whiskey too, 
like Old Crow and stuff like that? 

eet can remember, they had American 
brands and Japanese, if I can remember right. 

Q. Is that American heer too? 

A. Yes. They had American beer and J apanese 
beer. 

Q. Do you remember what kind you were drink- 
ing that night? 

A. No, I don’t. To tell you the truth I would 
have drank anything there. We had been at sea 
for quite some ‘time. Anything would have been 
all right with me. 

Q. Do you remember what you did drink? Was 
it both whiskey and beer or either one of them? 

A. Just drinking beer, that’s all. 

Q. Just tell us about when you returned to the 
boat on the return trip. What your condition as 
to whether you were [10] sober or intoxicated 2 

A. I was sober. 

Q. What about Potts? 
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A. As far as my opinion, he was sober too. 

Q. Did you see Mr. Farley, the engineer, up in 
Sasebo at all, after he went ashore? 

A. Only saw him when they was down on the 
dock fixing to catch the bumboat to come back 
to the ship. 

Q. Did you observe Mr. Farley too as to whether 
he was apparently sober or not? 

A. Well, like I said before, I never saw Mr. 
Farley drink before and at that time I didn’t think 
he was drinking then. I didn’t pay too much atten- 
tion to him. 

Q. You saw nothing that indicated that he wasn’t 
under proper control? A. Yes. 

Q. Did you see anything about Potts that would 
indicate that he wasn’t sober? 

A. No. He wasn’t drunk as far as my opinion. 
You know, a person can have one beer and get high, 
or they can have nothing at all and still be the same 
thing as far as jolly. As far as my opinion, he 
wasn’t intoxicated. 

Q. Now, when the Bumboat got back to the ship, 
it laid up alongside the ship, I suppose’? 

A. Yes. 

Q. And what sort of means was provided there 
for getting on the ship? A. A Jacob’s ladder. 

Q. Can you tell us just about what a J acoh’s 
ladder is made of and what it consists of? [11] 

A. It’s made of wood like the rest of the lad- 
ders are, and ropes and you have to climb up the 
ladder, you know. It’s kind of like a net. You 
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have to climb up the ladder. That’s the only way 
I ean describe it. 

Q. The steps themselves were made of what? 
Wood or rope? A. Wood. That’s all. 

Q. And the sides of the ladder were made of 
what? A. They are made of rope. 

@. Do you know where that ladder is fastened 
on the ship? 

A. Ican’t remember. Like I said before, I don’t 
know whether it was the boat deck or A deck or 
what. I know it was above the deck that we were 
sleeping on. 


Q. It was above the main deck? A. Yes. 
@. What deck is immediately above the main 
deck ? A. It would have to be the boat deck. 


Q. Can you tell us whether there was any light 
there? This was at night time, wasn’t it? 

A. Yes. 

Q. After midnight sometime ? 

A. It could have been. I don’t know exactly. 
It was around midnight or a little after, something 
like that. 

Q. And I suppose it is dark in Sasebo around 
midnight ? A. Yes. 

Q. When you got to the ship and particularly 
this Jacob’s ladder, can you tell us anything about 
the lighting conditions? 

A. If I can remember correctly, it was a light 
up above where the ladder was tied. I can’t say 
[12] definitely, but I think it was a light up there, 
but I’m not positive, but I’m sure it was. 
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Q. Do you recall whether you were able to see 
the ladder? 

A. Yes. Anyone could see the ladder if he 
wasn’t blind. 

Q. Did you climb up the ladder too? 

IND SEES 

Q. Were you able to see the steps? i. ee 

Q. Now, when you got to the foot of this Jacob’s 
ladder, ean you tell us just what happened ? 

A. When I got on the Jacob’s ladder? 

Q. When the Bumboat got there to the foot of 
the Jacob’s ladder, just tell what you saw. 

A. Well, just a—went aside the ship so they 
could let the crew off going aboard the ship. That’s 
all. I don’t know who went up the ladder first, but 
anyway Potts went up there and he fell down. 
That’s all. I don’t know who went up first, but 
someone went up before him. 

Q. Before Potts? 

A. Yes, if I remember right. 

Q. Do you know whether you went up ahead 
of Potts? A. No, I didn’t. 

Q. You did not go up ahead of Potts? Can you 
tell us about where you were when Potts was going 
up the ladder? 

A. Iwas standing from the Jacob’s ladder, say 
as far as from here to that door, I imagine. I mean 
from here to that wall. 

Q. How many feet would that be? 

A. Id say ten feet. [13] 
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@. Do you have any recollection of where Mr. 
Farley was standing? 

A. I couldn’t say definitely. Evidently he must 
have been standing awful close to the ladder for 
him to fall. If a person falls they don’t fall 
straight down. They don’t fall—I couldn’t say he 
was standing by the ladder or close to it. 

Q@. Did you see about from where Potts fel] off 
the ladder, how far up he got before he fell? 

A. I couldn’t say. I don’t know whether he 
was at the top or bottom, I don’t know. He must 
have been quite a ways up when he fell. I don’t 
know how far. 

Q. Do you recall whether Potts was carrying 
anything as he went up the ladder? 

A. Yes. He was carrying something, some pack- 
ages. I don’t know what they were. To my judg- 
ment I know he was carrying some sourenirs. What 
they were, I don’t know. 

Q. Do you know whether he had bought some 
souvemrs when he was ashore that night? 

A. Yes. We had bought souvenirs together. 

Q. Can you tell us roughly what kind of souve- 
nirs they were? Were they clothing or toys or 
what? 

A. We had bought clothing and toys and ciga- 
rette lighters and what not. <A few souvenirs, but 
not too much to make too much packages. You 
know, small items. 

Q. Tell us what your best recollection is as to 
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how many packages Potts had as he went up the 
Jacoh’s ladder. [14] 

A. Tcouldn’t say. I don’t know how many pack- 
ages he was carrying. 

Q. You do recall that he was carrying some- 
thing? we That’s correce 

Q. Do you know whether any of those things 
he was carrying were bottles? 

A. To my knowledge, I don’t know. He could 
have been carrying bottles or he could not. I don’t 
know. 

Q. Had you, yourself, bought any whiskey while 
you were ashore or anything in bottles? 

A. As far as I remember, no. 

Q. You don’t recall buying anything ashore that 
was in a bottle? AY No. 

Q. Either beer or whiskey or anything like that? 

A. As far as beer, you are going to get beer in 
bottle or cans, one or two, I don’t remember. 

Q. I am talking about whether you carried any 
back. A. No, 1 didn teaming any back. 

Q. Do you recall whether Potts carried any 
bottles back for you? 

A. If I remember—no, I can’t. 

Q. You don’t remember that? Ae NiO: 

Q. What was your first knowledge of the fact 
that Potts fell, or was falling? 

A. Someone said, “Watch out. The guy’s fall- 
ing.’ That was that. That’s all. Like I said be- 
fore, it happened so quick 

Q. Someone yelled? [15] 
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A. You couldn’t realize what happened. 

@. Someone did yell, you say ? 

A. Yes. Someone said, “The guy 1s falling.”’ 

Q. When you heard this warning given, what 
did you do? 

A. I looked up and down and the man was there. 

Q. And the fellow was falling ? 

A. Hewas there. That’s all. 

@. Did you see what Potts landed on? T am 
not asking you for what you figured out. Did you 
see where he landed 2 

A. When the man Says someone is falling, I 
can’t remember just what he said, and the next 
thing I knew Mr. Farley was laying on the deck on 
that boat. 

Q. Farley was laying on the deck? 

A. Evidently he must have hit the guy. Like I 
said, it happened so quick, you just couldn’t say. 

Q. Do you recall, with respect to the ladder, was 
Farley closer to the foot of the ladder than you 
at the time? 

A. He could have been, I’m sure he was. 

Q. I’m asking you for your recollection. That 
is, was Farley closer to the foot of the ladder than 
where you were standing ? A. I’ll say he was. 

Q@. And do you recall whether there were any 
other men between you and Farley ? 

I couldn’t say, no. 
You don’t recall? A. No. 


Did Potts hit you too, when he came down? 
No. 


POD > 
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Q. Did Potts get up under his own power after 
he had [16] fallen? 

A. If I can remember, he did. 

Q. Do you know how he got aboard the ship 
after he had fallen down the ladder? 

A. If I ean remember right, he went back up 
the ladder. 

Q. That is your recollection that he went back 
up the ladder under his own power? Did he sail 
from Sasebo with you? A. Yes. 

Q. Did he continue with his work during that 
time or was he in the ship’s hospital? 

A. He continued with his work. 

Q. Did Mr. Farley return to the ship as far 
as you can recollect? 

A. If I can remember right, I think Mr. Farley 
went to the hospital that particular night. 

Q. And he didn’t return to the States on the 


Augustin Daly? A. No, he didn’t. 
Q. You climbed that ladder after Potts had 
fallen off of it? A. I did. 


Q. Did you experience any difficulty climbing 1t? 

A. No, I didn’t. 

Q. Do you recall whether you elimbed it with 
both hands free, or carrying packages? 

A. Tf I can remember right I was climbing at 
with both hands free. 

Q. Did you have any packages that you took 
back aboard the ship? 

A. Yes, I did have some packages. 

Q. How did they get aboard the ship? 


United States of America 633 


(Deposition of 8. L. Johnson.) 

A. Right now, if I’m not mistaken, I think that 
we had— [17] after the accident happened, I think 
we put a rope around the rest of the packages and 
brought them up. 

Q. With a heaving line? 

A. Yes. If I’m not mistaken I think that’s what 
happened. After the accident we drew them up 
with a line. 

Mr. Krause: I think that is all. Mr. Williams 
will ask you some questions. 


Cross Examination 

Q. (By Mr. Williams): Mr. Johnson, have you 
been to sea prior to this voyage on the Augustin 
Daly? Had you shipped before that? 

Yes, I had. 

As as messman or similar category ? 

Waiter, messman, pantryman. 

Had you been on Liberty-type vessels before ? 
Never had been on a Liberty before that one. 
Were you in the Navy during the war? 

No, sir. I was in the Army. 

Had you climbed a Jacob’s ladder prior to 
this occasion? Before the time of this injury to Mr. 
Farley, had you climbed a Jacob’s ladder before 
then? 

A. Yes, at fire and boat drill. We have them 
on all American ships and I climbed Jacob’s ladders 
before that. 

Q. On previous voyages, or this voyage? 

A. Previous voyages. 


OPOPOoPop 
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Q. Did you ever climb one for other purposes, 
other than [18] for fire and boat drill? 

A. TI have climbed before that besides fire and 
boat drill, on other ships, yes. 

Q. How long had you been at sea prior to this 
particular accident? How many years? 

A. 1946 I started to sea. 

Q. Did you ship pretty regularly? 

A. Off and on. 

Q. Were you out on at least one ship every year, 
between 746 and 1952? A. Yes. 

Q. I believe you estimated the length of the 
Liberty launch or Bumboat, as you call it, to be 
about 30 or 40 feet long? A. Yes. 

Q. About how wide would you say? 

A. I’d say it was about as wide as this room. 
It could have been. I wouldn’t say definitely, but 
I’d say it’s as wide as this room. 

Q. Eight or nine feet? 

A. Something like that. 

Q. When you arrived in Sasebo, did you go 
ashore the first night you were there? 

A. The first night, I think we did. I don’t know, 
sir. I’m sure we did go ashore the first might. I’m 
not positive. I think we did go ashore the first 
night. 

Q. Did you go ashore before this particular time 
when Mr. Farley was injured ? 

A. The accident happened in the afternoon, 
right? We had to go ashore that morning. I mean 
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that afternoon, rather, before the accident hap- 
pened. Is that what you mean? [19] 

Q@. What I mean is had you gone ashore at 
Sasebo on this voyage before the time that you have 
just related when you went in at six o’clock and 
came back around midnight. Had you gone ashore 
on a day before that, or at any time when the ship 
was in the harbor? A. Yes. 

@. You had already been ashore and back? 

A. If the ship had been in before that, naturally 
we went ashore. If the ship came in the same day 
and the accident happened the same day—I don’t 
know what you are trying to say, if I was in there 
two days or three days or what. Whatever day 
that happened, we had been ashore before that, if 
we had been in there longer. 

@. As soon as the ship reached port, you were 
given shore liberty and you went ashore? 

A. That’s right. 

Q@. You are not sure whether that was before 
this accident or whether the accident oceurred the 
first time you went ashore? You’re not sure about 
that, is that correct? A. Yes. 

Q. Is it your recollection that you went down 
the accommodation ladder, but the Jacob’s ladder 
was there when you came back, is that correct? 

nee Yes. 

Q. Do you remember what sort of a seating ar- 
rangement this liberty launch or Bumboat had on 
it? In other words, where did you sit on it to exe) 
ashore or return to the ship? A. Beg pardon? 
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Q. Where did you sit in the liberty launch? [20] 
A. They had some benches there to sit on. 
Q. Did the benches run the same way the boat 


did ? A. Same way the boat did. 

Q. They ran bow to stern? &. Wies: 

Q. About how many men went ashore, do you 
remember ? A. I couldn’ say. 


Q. Well, you have mentioned, I believe, gomg 
ashore with you were three other men whose names 
you have given? fe, Wow 

Q. There were other men besides that? 

A. Yes. but I can’t remember their names nat- 
urally. Ido know Mr. Potts and if I can remember, 
Mr. Goodry and myself. 

Q. You mentioned Farley too? 

A. Yes. I don’t remember whether he went 
ashore with us or not. He could have went earlier 
or later. 

Q. You aren't sure he went ashore with rou? 

A. With us, but he did come back with us. 

Q. When you got ashore, were you and Mr. 
Potts, you say, together all the time after you got 
ashore until you came back? 

A. If I can remember, yes. 

Q. Was anybody else with you? For example, 
was Mr. Goodry with you? 

A. Mr. Goodry was with us for a while it i 
ean remember right. 

Q. Part of the time? A. Yeo 

Q. When you first arrived ashore, where did you 
go? [21] 
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A. I couldn’t recollect now just exactly where 
we went right offhand. We went someplace. I 
don’t know exactly where we went straight when 
we left the dock. 

Q. But shortly after you got there, is this cor- 
rect, shortly after you arrived ashore, you went to 
some bar where you had some drinks? & Yes. 

Q. You and Mr. Potts? A. aps: 

Q. That is Malcolm Potts, isn’t it? Isn’t that 
his name? 

A. I know his name was Potts. I never did 
know his first name. 

Q. What is his position aboard ship ? 

A. He was the 3rd cook on the ship. 

Q. And do you know how long you stayed in the 
first place you stopped in? Ay Nd il dome. 

Q. Could it have been a couple of hours? 

A. I wouldn’t say hours. I couldn’t say whether 
it was a couple hours or a couple minutes. 


Q. You haven’t any idea? Ae Bo. 

@. Do you recall in general this whole incident 
very clearly ? Die Mes. 

Q. You recall it quite clearly ? i. Wes: 


Q. Did Mr. Goodry come back to the Augustin 
Daly with you? A. If I’m not mistaken, he did. 

Q@. Now, you don’t know the calendar day that 
this accident occurred on, do you, just offhand? 

=o, I don’t... [22] 

Q. After you got out of the bar that you said. 
you went to, where did you go after that? 

A. Bought souvenirs. 


638 John Farley vs. 


(Deposition of S. L. J ohnson. ) 

Q. That was in the evening? The stores were 
generally open then? Ag ”*'Ye:: | 

Q. What were these souvenirs, Mr. Johnson? 

A. Pajamas, smoking jackets, cigarette lighters, 
and other articles. I can’t remember exactly what 
all we did buy. 

Q. Did you buy any bottles any time you were 
ashore there? A. I don’t remember. 

Q. I don’t refer to bottles of beer that you drank 
ashore, but did you buy any whiskey bottles or any 
other hard liquor in bottles? 

A. Not that I can remember, no. 

Q. I take it if you don’t remember buying any 
you don’t remember bringing any with you then, is 
that right? Ae That stig ne 

Q. And do you know if Mr. Potts did that? 

A. As far as I remember, no. Mr. Potts didn’t 
buy any as far as I can remember. 

Q. Do you know if Mr. Goodry did? 

A. TI couldn’t say, sir, because like I say, he 
wasn’t with us all the time. 

Q. Did you see Mr. Goodry with any bottles at 
any time? A. No, drain 

Q. About what time did you get back to the dock 
where the liberty launch was leaving from? [23] 

A. I couldn’t say exactly what time we came 
back onto the dock because it taken us around forty 
or fifty minutes to get from the dock to the ship, 
so I couldn’t say exactly what time we was down 
there. Maybe a half hour, forty-five minutes. Could 
have been that. I don’t know exactly. 
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Q. 


Would it be your general recollection it was 


around midnight that you got to the dock? 


POPOPOO b> 


Q. 


right out on the 


A. 
there 
dock. 

Q. 


you? 


SrPOPOPS 


No. 

It would be earlier or later? A. Earlier. 
Did you wait at the dock, you and Mr. Potts? 
Yes, we did. 

For quite some time? 

I’d say a short period of time we waited. 
Do you mean fifteen minutes? 


Maybe half an hour. I don’t know. 
Did you wait right at the dock, standing 


Outside of the dock. You don’t stand right 

for the launch to stop. You wait on the 

That’s where we waited. 

Were there other men waiting there with 
A. Yes. 

Who was there? 

I can’t remember the names. 

Was Mr. Farley with you? 

Yes, he was there. 

He waited there with you for some time? 

Yes. 

It is your testimony, is it not, that you were 


sober then, you and Mr. Potts were both sober? 


a 


I was sober and Mr. Potts was sober as far 


as I can [24] remember. JI don’t think—the man 
wasn’t drunk. 


Q. 
Q. 


Mr. Potts wasn’t drunk? Ae NO: 
And you weren’t drunk? A. No. 
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Q. In your mind is there someplace in between 
sober and drunk? 

A. Well, there is two different things, a man 
drunk and sober. J wasn’t drunk and I knew he 
wasn’t drunk. 

Q. I’m asking, Mr. Johnson, if you were some- 
place in between being sober and drunk, 1f you can 
recall. A. I was sober. 

Q. You would say you were sober ? A. Yes. 

Q. What about Mz. Potts? A. He was sober. 

Q. About how many men went back on that lib- 
erty launch? 

A. Well, I couldn’t say exactly how many men 
went back on the launch. I don’t remember. 

Q. You don’t remember ? 

A. I don’t remember. 

Q. Well, you have only mentioned about three 
men. There were more men than that that went 
back, weren’t there? 

A. Iwas speaking of the men 1 knew went back. 

Q. I realize that. You don’t mean to indicate 
that there were not other men that went back hbe- 
sides those that you have mentioned, do you? 

A. Naturally, other men went back. Otherwise, 
Mr. Farley wouldn’t have got hurt. 

Q. I don’t mean that, Mr. Johnson. I mean, to 
your recollection were there at least ten men going 
back? 

A. Could have been more. Could have been less. 

Q. Do you remember where you sat in this [25] 
launch on your way back? 
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A. No, I don’t remember. 

Q. Do you remember if you talked to Mr. Far- 
ley at any time on the way back? 

A. I don’t remember that either. I don’t remem- 
ber talking to Mr. Farley at all. 

Q. Is it your recollection that you didn’t talk 
to Mr. Farley? Is that your memory or your recol- 
lection ? A, ‘DWat’s aioli 

Q. Did you observe Mr. Potts talking to Mr. 
Farley at any time? 

A. No. Him and I was talking together. 

@. Was My. Farley by himself or did he have 
some friends with him, or do you remember? 

A. I can’t remember. 

@. On the way back from the dock to the Au- 
gustin Daly, you said you thought that would take 
about a half hour? 

A. I would say something like that. 

@. Were you to go on duty on the ship when 
you got back? 

A. No. The next morning. 

Q. The next.morning? A. Yes. 

Q. Do you know if Mr. Potts was to go on duty 
at the same time you were or not? 

A. I ecouldn’t say. 

Q. You don’t remember ? A. No. 

@. On the way back was it a fairly quiet voy- 
age, or noisy or what, as far as you remember ? 

A. It was quiet. 

Q@. You don’t remember any boisterous activity 
by crewmen going back on the launch? 
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A. You mean unnecessary noise or something 

like that? 

Yes, singing or noise. 

As far as I can remember, no. [26] 

Do you remember any arguments ? 

No. 

Tt was quiet as far as you can recall? 

Yes. 

. Do you recall where you were sitting on the 
launch itself ? A. No, I can’t say. 

Q. You don’t remember if you were forward 
near the bow or toward the stern? 

A. T can’t say. I was sitting somewhere on that 
Bumboat, but I don’t know exactly forward or aft. 
I don’t know where, but I was sitting. I don’t 
know where I was sitting, ’midships or where. 

Q. Were you sitting on a bench ? Aw Mess 

Q. Was Mr. Potts sitting next to you? 

A. Not next to me. He was sitting there. He 
could have been standing up. I don’t know. 

Q. You don’t recall where he was? 

A. No. 

Q. Do you recall where Mr. Farley was? 

A. No, I don’t. 

Q. When the launch got back to the Augustin 
Daly, did it pull wp alongside the Jacob’s ladder 
that you have referred to? (Ae tiedial: 

Q. Where would you say the launch pulled 
alongside of it? That is to say, was it even with 
the bow, or ’midships, or astern of the liberty 
launch ? 


OPoPoere 
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A. I’d say about ‘midships; well, you couldn’t 
say ’midships, because the bridge isn’t ’midships, 
the bridge is ’midships, isn’t it? 

Q. I have never seen this vessel, Mr. Johnson. 

A. Well, I’d say it was "midships then. 

@. You would say the ladder was about amid- 
ship on the liberty launch? A. Yes. 

Mr. Krause: Wait a minute. Are you talking 
about the ladder being amidships on the Augustin 
Daly or the liberty launch? 

Mr. Williams: That it was amidships on the 
liberty launch. 

Mr. Krause: Did you understand that? 

The Witness: That is what I was answering. 

Mr. Krause: He was asking whether the bridge 
was amidship on the liberty launch. You better 
just ask him that again to make sure. 

Mr. Williams: We will go right through that, 
Mr. Johnson. 

Q. As the liberty launch pulled alongside the 
Jacob’s ladder, where was the Jacob’s ladder with 
relationship to the liberty launch, the Bumboat ? 

A. I’d say it was ’midships. 

Q. Was there any sort of a cabin or engine 
house or wheelhouse on this liberty launch? 

A. It was a wheelhouse, yes. I don’t recollect 
any cover was over it or not. There could have been 
or could not. I couldn’t say. 

Q. How much of a crew did this liberty launch 
have? 

A. Well, they had the men that they brought 
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back off the dock. I don’t know how many men 
it was. 

Q. You don’t know how many men they used 
[28] to run the liberty launch? Ace NO: 

Q. Were they J apanese ? 

A. Japanese, if I can remember. 

Q. How did the launch hold itself alongside the 
Augustin Daly in unloading the men? 

A. How did they what? 

Q. How did they hold themselves alongside? 

A. Lam sure they tied the launch up there. I 
don’t remember now how they did it, but ‘i'm sume 
they tied 1t up. 

Q. Do you recall just what happened as soon 
as the liberty launch stopped there? Did all the 
men get up? What happened to the best of your 
recollection ? A. I don’t remember. 

Q. Did the men in general get up and start 
moving forward toward the Jacohb’s ladder? 

A. JI couldn’t say. 

Q. You don’t remember? Were you standing in 
line, or anything like that to go aboard this 

A. No. 

Q. You were just standing there? 

A. Just standing there waiting to go Up, that’s 
all. 


Q. You were waiting your turn ? Awe Yess 
. Do you think you were as much as ten feet 
away from the ladder? Aw” Yess 


Q. Had you gotten up from your bench ? 
A. Yes, I had stood up. 
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Q. Do you know if you had walked any distance 
yet? A. No. 

@. You don’t know where on the liberty launch 
[29] Mr. Farley was at the time? 

A. No, I couldn’t say where he was standing 
but I’m sure he was in front of me. 
Do you think he was a little closer to the —— 
The ladder than I was? 
Yes. A. I’m sure he was. 
Was anybody standing right. around him? 
I don’t remember. 
It is your recollection that someone yelled 
mil Mr. Potts was falling, just prior to his land- 
ing down there, is that right? 

A. Yes. Someone yelled. I don’t know who it 
was. Someone did holler that someone has fallen. 

Q. Do you know if it was somebody in the lib- 
erty launch or somebody up on the vessel 2 

A. If I remember, it was someone in the launch 
Was sayinge—yelling that someone was falling. 

Q. You didn’t see him fall, though ? 

A. When the man fell, I didn’t actually see 


2 ea te 


Q. You didn’t see him in the air? 

A. No, but when I saw him they was both lying 
down. It happened go quick. Somebody said the 
man was falling and then it happened just like that. 

Q. When the launch pulled alongside the Au- 
sustin Daly was there anyone from the crew on 
the ship up topside that you remember? 

A. I can’t remember that. 
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Q. Did you watch Mr. Potts going up the lad- 
der, or did you not pay any particular attention 
to him? [30] 

A. No, 1 didnt? didn’t pay any attention. 

Q. And when he fell, did you go over to see if 
he and Mr. Farley were all right? 

A. Yes, I did. I went over to the both of them. 

Q. Did Mr. Potts say anything to you then? 

A. If TI ean remember right, he said, “I’m not 
hurt too bad,” or something, but Mr. Farley was 
giving awful groans and someone was trying to 
take care of him. I went over to try to give a hand. 

Q. Did you see any other men get struck by the 
body of Mr. Potts besides Mr. Farley? x ING. 

Q. Do you know whether or not there were? 

A. Not to my recollection. 

Q. Did you see any of these packages that you 
had reference to? Did they come down when Mr. 
Potts fell? 

A. I’m sure they did, 1f he was carrying them. 

Q. What I mean is, did you see any fall on the 
liberty launch? 

A. J can’t remember, sir. I don’t know exactly. 
They must have fell. I can’t remember seeing any, 
though. 

Q. I am going to ask you if you remember a 
bottle breaking on the deck of the liberty launch ? 
As far as I can remember, no. 

You don’t remember? 
Not any bottles breaking, no. 
Do you know if Mr. Potts picked up any 


Oper 
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[31] packages after he fell and went up the ladder 
with them ? 

A. I don’t remember that either. 

Q. Was this launch arriving back at the Au- 
gustin Daly at the regular time, or was this the 
regular return time for the launch to the vessel ? 

A. Well, those launches didn’t have no certain 
time to go back to the ship. They go any time. 

@. Well, didn’t you have a set time when the 
launch would A. Leave the dock? 

Q. I was going to say first, leave the vessel, 
takes you ashore, and leave the dock and takes you 
back. Was there a schedule worked out for that? 

A. Don’t put this down. I’m not sure if it was 
the right time for the ship launch to come back 
or not. All I knew, it came back on time. I don’t 
know whether it was the schedule or wasn’t. I 
don’t know now. It could have been. 

Q. You said you thought somebody went up 
the ladder before Potts. Do you know who it was? 

A. No, I don’t. I really don’t know who it was. 

Q. Mr. Johnson, have you been contacted by 
representatives of the respondent in this case? 
That is, the United States of America, before you 
came here to have your deposition taken ? 

A. Yes, sir. 

Q. You talked to them at times about this acci- 
dent and how it happened 2 

A. I have talked to two gentlemen. I don’t 
know who they were. I talked to this gentleman 
here. [32] 
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Mr. Krause: Pointing to Mr. Krause. 

The Witness: Mr. Krause, there. And J talked 
to—I talked to three gentlemen. I talked to a gen- 
tleman in Pier 35 in April, I think 1t was. 

Q. (By Mr. Williams): Of what year? Of 
this year? 

A. Yes, this year. If T’m not mistaken, I think 
it was. I talked to a gentleman in Los Angeles the 
last time I was down there. 

Q. You say Pier 95. You mean here in San 
Francisco? 

A. Yes. I talked to a gentleman in Los Angeles. 
T have his card in my wallet. 

Q. And that has all been in this year? 

ee eens 

Q. Did these gentlemen tell you who they were 
representing ? 

A, They were speaking of this same case, here. 

Q. Were they representing, you might say, the 
ship, or the United States of America or were they 
representing Mr. Farley, or do you know? 

A. TI can’t remember. 

Q. You don’t remember ? A. No. 

Q. Have you ever met me or talked to me be- 
fore this deposition? I am not one of the persons 
you have reference to, am I? 

A. JI don’t know. Have you ever talked to me? 

Q. My. Johnson, I can't testify. I might tell 
you privately that we haven’t, but you don’t recall? 

A. No, I don’t remember seeing you before. 

Q. Did you make a report to your officers omer 
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this accident had occurred on board Snieeeor vdid 
they ask you for a report? im No: 

Q. No one asked you fora report ? A. No. 

Q. Did they ask you to have a written state- 
ment or anything as to your recollection of what 
occurred ? Aer 

@. When is the first time that you were con- 
tacted about this accident after it happened and 
before now? Has it all been in this year, 1955? 

Pe itisevear. 

@. Did you go any place else while you were 
ashore, Mr. Johnson, in Sasebo, that you recall, 
other than to just to a bar and have some drinks 
and to buy some souvenirs? A. No. 

Q. That is all you did? A. Yes. 

Q@. You didn’t go to any other business estab- 
lishment for any other purpose that you ean recall ? 

A. No. 

Q. Did you have a haircut? ue No. 

@. You had been to sea then for about 30 days, 
hadn’t you? 

A. That’s right, something like that. 

@. Did you go to more than one bar or did you 
just go to one? A. Just one. 

Q. Where was that one located in Saseho ? 

A. I don’t know. 

Q. Was it right near the dock? 

A. It wasn’t near the dock. It was somewhere 
up in town. [34] 

Mr. Williams: I have no further questions. 

Mr. Krause: T have nothing further. 
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Mr. Johnson, you will be entitled to see this depo- 
sition and to sign it if you wanted to check it over, 
what the reporter has gotten, but you can also 
waive that signature if you want to, and I think 
that the reporter heard everything all right that 
you said and he is a good reporter, So undoubtedly 
he has written it down just as you said, so do you 
want to waive your signature? 

The Witness: I would like to read it over my- 
self first. 

Mr. Krause: That is going to be a little bit 
complicated. 

The Witness: I can’t read shorthand at aul 

Q. (By Mr. Krause): You are going to sea on 
the Lurline. What day do you leave here? 

A. We leave here Monday afternoon at four 
o’clock. 

Q. That is tomorrow afternoon. Do you have to 
be aboard ship tomorrow? 

A. LThave to be at fire and boat drill tomorrow 
morning at 9:30. The only way I can get off is get 
excused and it would have to be a good reason. 

Q. After 9:30 can you get excused and get away 
from the ship again? 

A. Well, fire and boat drill lasts about eleven 
o’clock and I have to be at work at twelve-thirty. 

Q. You will be operating an elevator on the 
Lurline? 

A. From then until 5:00 o’clock. [35] 

Q. Do you expect to be anywhere around Port- 
land during the next week? 
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A. No, sir. We never go to Portland. When we 
leave here, we go to Honolulu and from there to 
Los Angeles and back to Honolulu and then ’Frisco. 

Q@. You are sailing between California and 


Hawaii ? A. Wat's rich. 
Q. You expect to remain on that ship, in the 
next month ? A Wes: 


Mr. Krause: Off the record. 


(Off the record discussion by direction of 
respective counsel.) 


Q. (By Mr. Krause): Mr. Johnson, are you 
willing to waive the reading and signing of your 
deposition ? 

The Witness: Yes. [36] 


[Endorsed]: Filed July 25, 1955. 


[Endorsed]: No. 15221. United States Court of 
Appeals for the Ninth Cireuit. John Farley, Appel- 
lant, vs. United States of America, Appellee. United 
States of America, Appellant, vs. John Farley, Ap- 
pellee. Transcript of Record. Appeals from the 
United States District Court for the District of 
Oregon. 


Filed: July 26, 1956. 
Docketed: August 3, 1956. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 15221 


JOHN FARLEY, 
Appellant and Cross-Respondent, 


VS. 


UNITED STATES OF AMERICA, 
Appellee and Cross-Appellant. 


APPELLANT’S STATEMENT OF POINTS 
AND DESIGNATION OF RECORD 


John Farley, appellant above-named, hereby: 

(1) Adopts in full as his Statement of Points on 
Appeal libelant-appellant’s Assignment of Errors 
previously filed herein for consideration by the 
above entitled Court upon this appeal; and 
C8 fe rs fs ay 

/3/ DAVID R. WILLIAMS 
Of Proctors for Appellant 
WILLIAMS & ALLEY 


Acknowledgment of Service Attached. 
[Endorsed]: Filed Aug. 3, 1956. Paul P. O’Brien, 
Clerk. 


[Title of Court of Appeals and Cause. | 


APPELLEE’S AND CROSS-APPELLANT'’S 
STATEMENT OF POINTS 


Appellee and cross-appellant, United States of 
America, hereby: e* # t ® 
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(2) Submits the following Statement of Points 
upon which it intends to rely: 


1. The District Court erred in overruling appel- 
lee’s exceptions to the libel. 


2. The District Court erred in holding (a) that 
the libel stated facts sufficient to constitute a cause 
of suit against appellee, (b) that it had jurisdic- 
tion to hear and determine this suit, or (c) that it 
had jurisdiction over the person of appellee. 


3. The District Court erred in holding that the 
sole proximate cause of appellant’s injuries was 
the negligence of appellee’s servant Potts. 


4. The District Court erred in finding that at 
the time of the accident appellee’s employee Potts 
was acting within the scope of and in the course 
of his employment. 


0. The District Court erred in holding that no 
acts or failure to act on the part of libelant proxi- 
mately caused or contributed to his injuries. 


6. The District Court erred in failing to find 
that appellant was nechivent mae in disregarding 
his duty to warn Potts of the danger of climbing 
the ladder with his hands encumbered, (b) in fail- 
ing to keep a lookout for his own safety, and (c) 
in standing at the foot of the ladder while Potts 
was ascending with hands encumbered. 

7. The District Court erred in awarding a decree 
against appellee for maintenance, cure and medical 
treatment. 
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8 The District Court erred in entering a decree 
awarding general and special damages to libelant 
in any amount. 


CG. E. LUCKEY, 
United States Attorney for Oregon, 
Proctor for appellee and cross- 
appellant, United States of 


America 
/s/ GUNTHER FEF. KRAUSE, 


Of counsel for proctor for appellee 
and cross-appellant, United States 


of America 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed Aug. 4, 1956. Paul P. O’Brien, 
Clerk. 


